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PART  I  -  INTERIM  REPORT 


Chapter  288  of  the  Acts  of  1983  amends  sections  51B  and  5  ID  of 
Chapter  119  of  the  General  Laws.  The  Special  Comnission  on  Violence 
Against  Children,  created  by  Chapter  288,  is  a  joint  legislative 
commission  established  "for  the  purpose  of  making  an  investigation  and 
study  relative  to  the  causes  of  violence  against  children  and  ways  to 
reduce  the  incidence  thereof." 

At  the  inception  of  the  Comnission,  the  Gxrmonwealth's  statutory 
and  regulatory  schemes,  as  well  as  the  mechanisms  for  providing 
services,  were  directed  toward  child  abuse  and  neglect  within  the  family 
context.  With  the  recognition  of  non- family  maltreatment  as  a 
significant  category  of  violence  against  children  has  come  the 
realization  that  family-directed  efforts  may  be  an  inappropriate 
response  to  the  problem  of  institutional  abuse.  Hence,  institutional 
abuse  was  one  of  the  areas  the  Comnission  targeted  for  particular 
attention.  Philip  Johnston,  then  the  Director  of  the  Governor's  Office 
of  Human  Resources,  was  designated  as  chairperson  for  the  Working  Group 
on  Institutional  Abuse.  PTr.  Johnston,  who  is  now  the  Secretary  of  the 
Executive  Office  of  Human  Services,  was  succeeded  by  Catherine  Dunham. 
The  Working  Group  has  been  staffed  by  Connie  Williams,  Chief  Policy 
Analyst  in  the  GOHR. 


_o_ 


The  Working  Group  on  Institutional  Abuse  met  on  the  following 
dates: 


January  27,  1984 
February  24,  1984 
May  1,  1984 
May  25,  1984 
July  27,  1984 
July  31,  1984 
August  8,  1984 
October  9,  1984 
October  30,  1984 
November  15,  1984 


The  Working  Group  on  Institutional  Abuse  was  made  up  of  several  key 
professionals  from  state  child  protection  agencies,  provider  programs, 
and  advocacy  groups. 

I  TFT  BEE  LIST 
WOOING  GRXIP  GN  INSTITUTIONAL  ABUSE 


Catherine  Dunham,  Chair 

Director,  Governor's  Office  of  Human  Resources 

State  House 

Room  109 

Boston,  Massachusetts  02133 

Gloria  Clark 

Director,  Office  for  Children 

150  Causeway  Street 

Boston,  Massachuset ts  02114 

Joseph  Col  1  ins 

Deputy  Cormi ssioner ,  Department  of 

Social  Sei-vices 
150  Causeway  Street 
Boston,  Massachusetts  02114 

Ned  Lough ran 

Department  of  Youth  Services 

150  Causeway  Street 

3rd  Floor 

Boston,  Massachusetts  02114 
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Mona  Bennett 

Department  of  Mental  Health 
160  North  Washington  Street 
Boston,  Massachusetts  02114 

Tony  DeMarco 

North  Shore  Children's  Project 

P.O.  Box  760 

Lynn,  Massachusetts  01903 

Sue  Lane 

Governor's  Office  of  Educational  Affairs 

State  House 

Boston,  Massachusetts  02133 

Phoebe  Sal  ten 

Special  Commission  on  Violence  Against  Children 

50  Belknap  Street 

Concord,  ^lassachusetts  01742 

Connie  Wi  1  liams 

Governor's  Office  of  Human  Resources 

State  House 

Room  109 

Boston,  Massachusetts  02133 

Robert  Kubacki 

Office  for  Children 

150  Causeway  Street 

Boston,  Massachusetts  02114 

Mar}'  Kay  Leonard 

Executive  Office  of  Human  Services 

One  Ashburton  Place 

Boston,  Massachusetts  02108 

Nancy7  Kaufman 

Executive  Office  of  Human  Services 

One  Ashburton  Place 

Boston,  Massachusetts  02108 

Susan  Wayne 

Justice  Resource  Institute 

132  Boylston  Street 

Boston,  Massachusetts  02116 
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Dick  Job in 

Executive  Office  of  Human  Services 

One  Ashburton  Place 

Boston,  Massachusetts  02108 

Edie  Howe 

Executive  Office  of  Human  Services 

Gne  Ashburton  Place 

Boston,  Massachusetts  02108 


The  Working  Group  on  Institutional  Abuse  gathered  information  from 
relevant  child  protection  agencies  regarding  child  care  regulation  and 
other  written  policies.  Pertinent  court  decisions  were  obtained,  as 
well  as  pending  legislation  and  investigative  reports.  Marisa  Pizzuto, 
staffperson  to  the  Comission,  and  Tom  Asher,  Intern  in  the  Governor's 
Office  of  Hunan  Resources,  provided  the  group  with  state-by-state 
comparative  analyses  of  statutory  definitions  of  "institutional  abuse" 
and  "central  registries." 

On  July  31,  1984,  the  Working  Group  on  Institutional  Abuse  agreed 
to  engage  the  consulting  services  of  Howard  Davidson,  Director  of  the 
American  Bar  Association's  National  Legal  Resource  Center  for  Child 
Advocacy  and  Protection.  The  focus  of  his  efforts  was  to  be  an  analysis 
of  the  legislative  and  regulatory  structure  of  the  Massachusetts  system 
of  prevention  and  reporting  of  institutional  abuse  of  children.  A 
specially  constituted  subcormittee  of  the  Working  Group,  including  Joe 
Collins,  Bob  Kubacki ,  Ned  Loughran,  and  Stephen  Bing,  met  with  Howard 
Davidson  to  provide  insight  regarding  the  present  system  and  to  suggest 
statutory  and/or  regulatory  changes. 

Howard  Davidson  was  provided  with  the  appropriate  Massachusetts  and 
federal  statutes  and  relevant  agency  regulations  from  the  Executive 
Office  of' Human  Services  (BCfIS),  the  Office  for  Children  (OPC) ,  the 
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Departnent  of  Social  Services  (DSS) ,  the  Departnent  of  Youth  Services 
(DYS),  the  Department  of  Mental  Health  (TM1),  the  Department  of 
Education  (DOT),  and  the  Departn^nt  of  Public  Health  (DPH) .  As  well, 
the  Comnission  provided  him  with  pending  legislation,  investigative 
reports,  arid  relevant  court  decisions. 

DAVIDSON'S  MAJCR  FINDINGS 

The  following  is  a  surrmary  of  major  findings  of  the  Davidson 
report.  For  an  in-depth  look  at  Mr.  Davidson's  criticisms  and 
recorrmendations,  one  should  refer  to  the  attached  report  to  the 
Institutional  Abuse  Working  Group  of  the  Special  Corrmission  on  Violence 
Against  Children. 

With  few  exceptions,  Howard  Davidson  found  that  the  Cormionwealth's 
statutes  relating  to  the  responsibilities  of  the  child  protection 
agencies  which  provide  out-of-home  care  generally  do  not  address 
institutional  abuse. 

For  example,  Section  51A-F  of  Chapter  119  merely  states  the 
obligation  to  report  injuries  to  children,  without  specifying  the  range 
of  potential  perpetrators  of  child  abuse.  Nowhere  is  institutional 
abuse  ever  referred  to,  unlike  approximately  14  other  states.  The  list 
of  mandated  reporters  fails  to  enumerate  all  institutional  staff  as 
mandated  child  abuse  reporters.  Section  51A  gives  institutional, 
facility,  or  school  staff  people  the  option  either  to  report  child  abuse 
to  a  "person  in  charge"  or  to  report  it  directly  to  DSS.   It  may  be 
interpreted  that  a  residential  staff  person's  decision  to  report  is 
discretionary.  l\!r.  Davidson  recorrmends  statutory  changes  making  a  clear 
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message  that  all  institutional  staff  must  report  or  face  criminal 
penal  ties. 

Additionally,  Mr.  Davidson  recarmends  that  Section  5LD,  which 
mandates  that  DSS  maintain  a  central  registry  of  child  abuse  reports, 
should  address  ways  in  which  such  a  registry  could  be  used  to  screen 
potential  day  care  providers  and  institutional  staff.   It  was  seen  that 
Chapter  28A,  governing  the  operation  of  the  Office  for  Children,  should 
represent  that  a  significant  responsibility  of  this  agency  is  the 
investigation  of  abuse  reports  in  day  care  and  residential  care.  As 
well,  Howard  Davidson  recormends  that  this  law  should  be  expanded  to 
include  placement  of  children  between  the  ages  of  16  and  18,  since  now 
it  covers  only  programs  for  children  under  the  age  of  16. 

Given  these  examples  of  statutory  shortcomings,  it  seems  necessary 
that  the  statutes  governing  DYS,  DSS,  EMI,  and  DOE  should  clarify  their 
respective  duties  to  prevent,  detect,  and  investigate  incidences  of 
abuse  in  their  facilities. 

Howard  Davidson  reports  that  each  individual  agency  has  its  own 
strong  and  weak  points  on  regulatory7  coverage  of  institutional  abuse, 
but  no  consistency  exists  from  one  set  of  regulations  to  another.  This 
creates  an  unfortunate  situation  whereby  some  children  receive 
regulatory  protection  that  others  do  not. 

Regulatory  inconsistencies  are  illustrated  in  the  Office  for 
Children's  Agency  Licensing  Regulations,  which  do  not  mandate  criminal 
record  or  central  registry  checks  for  foster  parent  applicants,  group 
care  facilities,  and  temporary  shelter  facilities  applicants.   In 
contrast,  DSS  regulations  require  both  criminal  offender  record 
information  inquiry  and  a  DSS  central  child  abuse  records  registry 
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check.  The  HIT  regulations  require  providers  of  connnmity  services  for 
the  mentally  retarded  to  be  screened  for  criminal  convictions  (and 
pending  charges)  as  well  as  checked  against  the  DSS  Central  Registry  for 
any  child  abuse  or  neglect  reports  which  may  have  been  lodged  against 
then. 

As  well,  regulations  pertaining  to  reporting  and  investigating 
abuse  or  neglect  are  lacking  in  most  agencies.  For  example,  neither 
OFC,  DSS,  nor  DOE  regulations  mandate  any  reporting  of  abuse  incidents 
that  occur  in  residential  facilities.  DYS  policy  regarding  reporting 
and  investigating  insitutional  abuse  are  in  a  state  of  flux.  New  policy 
at  DYS  attempts  to  assure  that  prorpt  corrmunicatiori  of  alleged  abuse 
will  be  made  to  the  Department  of  Social  Services  and  provides  for  a 
joint  investigation  of  DYS  and  DSS. 

More  interagency  cooperation  is  recommended  by  Mi'.  Davidson  as  a 
partial  answer  to  the  problem.  However,  he  suggests  that  there  be  a 
single  agency  with  total  responsibility  for  preventing,  conducting 
investigations  of,  and  responding  to  reports  of  institutional  abuse  of 
children.  There  should  always  be  one  consistent  set  of  people  going  out 
and  investigating  cases  under  one  set  of  guidelines.  Too  many  people 
involved  in  a  maltreatment  investigation  can  confuse  the  proper  response 
in  institutional  abuse  cases.  Efficiency  of  this  system  would  be 
enhanced  by  a  designated  agency  developing  a  standardized  training 
curriculum  and  uniform  provider  erployment  screening  criteria. 

Again,  the  problem  of  lacking  interagency  cooperation  is 
exemplified  by  OFC's  inability  to  get  any  information  from  DSS  (re  DSS 
Central  Registry  checks),  even  where  there  may  be  suspicion  that  a 
potential  provider  may  have  been  reported  for  child  abuse. 
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One  theme  that  Mr.  Davidson  found  to  have  pervaded  his  analysis  is 
this  legal  inability  among  agencies  to  share  necessary  resources  or 
information  both  to  prevent  and  respond  to  institutional  mal treatment  of 
children.  The  Davidson  report  ccmnends  the  BCJIS  staff  and  General 
Counsel  for  their  work  towards  encouraging  interagency  cooperation  by 
promoting  formal  agreements  between  agencies  and  by  developing 
legislation  related  to  information  sharing. 

Mr.  Davidson  explored  other  issues  which  may  not  relate  to  the 
statutory  problems  noted  earlier. 

For  example,  there  is  a  major  staff  shortage  in  OPC's  licensing 
program.  The  licensing  staff  has  not  increased  as  would  be  necessary  to 
keep  pace  effectively  with  today's  demand  for  personnel  to  handle  day 
care  licensing,  monitoring,  and  abuse  reporting  and  investigating 
responsibilities.  Such  a  shortage  affects  the  agency's  ability  to  deal 
appropriately  with  the  rising  number  of  abuse  reports  of  children 
allegedly  abused  by  day  care  providers,  staff,  or  families.  Similarly, 
the  Office  for  Children's  personnel  strength  has  not  kept  pace  with  its 
group  care  licensing  and  monitoring  tasks.  The  Group  Care  Licensing 
Division,  with  a  staff  of  15  persons,  has  responsibility  for  410  private 
agencies  and  over  200  licensed  group  care  facilities.  This  workload  has 
led  to  a  higji  rate  of  overdue  licensing  studies  and  a  high  number  of 
expired  licenses. 

Howard  Davidson  notes  that  although  many  believe  that  day  care 
staff  and  family  provider  training  and  increased  pay  levels  present  a 
realistic  opportunity  for  actually  reducing  abuse  of  children,  there  has 
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never  been  money  in  the  OPC  budget  to  train  providers  in  abuse 
prevention.  (Budgetary  limitations  are  a  pervasive  problem  throughout 
the  child  protection  system.)  Mr.  Davidson  was  told  that  Massachusetts 
spends  about  $60-70  million  a  year  on  day  care,  but  only  $400,000  on 
training  of  family  day  care  providers  and  day  care  center  staff. 
Especially  since  the  federal  government's  elimination  of  TITIJ!  XX 
TRAINING  PROGRAM,  funds  in  support  of  in-service  training  are  needed. 
In  contrast,  DYS  apparently  does  training  for  not  only  all  their 
own  residential  program  employees  but  8lso  for  treatment  facilities  with 
which  they  contract  as  well.  Mr.  Davidson  notes  that  DYS  is  unique 
among  the  agencies  surveyed  in  that  they  have  a  full-time  training 
program  and  facility  to  educate  residential  day  care  staff.  It  is 
believed  that  DYS  gives  trainees  a  clear  message  concerning  prohibition 
of  abusive  behavior  towards  residents. 

Mr.  Davidson  concludes  that  is  is  imperative  for  children  in 
institutional  care  to  be  treated  with  dignity,  and  adults  working  with 
children  must  be  compensated  ntmetarily  in  a  way  reflecting  their 
societal  value  as  well  as  the  importance  of  their  work.* 


*  See  Appendix  A  for  Davidson  Report. 
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PART  II   -   INTERIM  REKTCT 

stajt:  Amen  rei ai>I)  id  institutional  abuse 

The  work  of  the  Institutional  Abuse  Working  Group  coincided  with 
some  efforts  already  underway  at  the  Executive  Office  of  Human  Services. 
Howard  Davidson's  report  provided  information  and  sore  specific 
direction  for  steps  which  should  be  taken  to  better  protect  children  in 
institutional  settings. 

These  steps  are  summarized  below. 

Amendment  to  Mandated  Reporters  Statute 

Since  potential  perpetrators  of  child  abuse  in  an  institutional 

setting  are  not  specified  in  Section  51A-F  of  Chapter  119,  legislation 

has  been  proposed  to  amend  the  statute.  The  amendment  expands  the  list 

of  mandated  reporters  of  child  abuse  to  include  "any  person  paid  to  care 

for  or  work  with  a  child  in  any  state  or  private  facility,  program  or 

home  licensed  or  funded  by  the  state,  which  provides  day  or  residential 

services  to  children."  The  amendnent  gives  a  clear  message  that 

institutional  child  care  workers  must  report  incidences  of  child  abuse. 
(See  Appendix  B) 

Interagency  Agreements 

As  revealed  in  the  Davidson  Report,  lack  of  interagency  cooperation 
and  ccmrunication  regarding  reports  of  child  abuse  in  institutions  has 
been  a  contributing  factor  in  the  confusion  that  has  repeatedly  resulted 
in  response  to  abuse  cases.  The  staff  of  the  Executive  Office  of  Human 
Services  have  stimulated  necessary  cooperation  between  the  Office  for 
Children  and  the  Department  of  Social  Services,  and  similarly,  between 

the  Office  for  Children  and  the  Department  of  Education. 

(See  Appendix  C) 
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TYie  interagency  agreements  coordinate  investigative  procedures  and 
provide  for  the  exchange  of  information  concerning  complaints. 
Additionally,  it  is  agreed  that  written  reports  of  monitoring  and 
licensing  vistis  will  be  shared. 

Other  Proposed  Legi slat  ion 

Legislation  has  been  proposed  providing  for  alternative  methods  of 
victim  testimony  in  cases  of  child  abuse  in  any  judicial  or 
administrative  proceedings.  Chapter  265  of  the  General  Laws  would  be 
amended  to  alleviate,  for  the  child  victim,  the  trauma  associated  with 
the  judicial  process.  This  legislation  would  make  possible  for  the 
court  to  order  that  the  testimony  of  a  victim  17  years  of  age  or  less  be 
taken  in  a  room  other  than  the  courtroom  and  be  recorded  for  showing  in 
the  courtroom  before  the  court  and  the  finder  of  fact  in  the  proceeding. 
Only  the  judge,  the  attorneys  for  the  defendant  and  the  Corrmonwealth, 
persons  necessary  to  operate  the  equipment ,  and  any  person  whose 
presence  would  contribute  to  the  welfare  of  the  child  may  be  present 
during  his  or  her  testimony.  The  court  shall  permit  the  defendant  to 
observe  and  hear  the  testimony  of  the  child  in  person,  but  ensure  that 
the  child  cannot  hear  or  see  the  defendant. 

(See  Appendix  D) 
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REPORT  TO  THE  INSTITUTIONAL  ABUSE  WORKING  GROUP  OF  THE 
MASSACHUSETTS  SPECIAL  COMMISSION  ON  VIOLENCE  AGAINST 
CHILDREN.   HOWARD  DAVIDSON,  ESQ.,  DIRECTOR,  NATIONAL 
LEGAL  RESOURCE  CENTER  FOR  CHILD  ADVOCACY  AND  PROTECTION, 
AMERICAN  BAR  ASSOCIATION. 


September  1984 


Report  to  the 

Institutional  Abuse  Working  Group 

of  the  Massachusetts  Special  Commission 

on  Violence  Against  Children 


Howard  A.  Davidson,  Esq. 

Director 

National  Legal  Resource  Center 

for  Child  Advocacy  and  Protection 
American  Bar  Association 


I .     Background 


In  July  1984,  I  was  formally  requested  by  Phoebe  Salten, 
Executive  Director  of  the  Commission,  and  Constance  W.  Williams 
of  the  Governor's  Office  of  Human  Resources  to  provide  consul- 
tation services  to  the  Commission's  Institutional  Abuse  Working 
Group.  The  focus  of  my  effort  was  to  be  an  analysis  of  the 
legislative  and  regulatory  structure  in  the  Commonwealth  which 
relates  to  the  prevention,  reporting,  and  remediation  of 
institutional  abuse  of  children.  After  reviewing  the  Working 
Group's  meeting  minutes  and  discussing  the  parameters  of  my 
analysis  with  members  of  a  specially  constituted  Working  Group 
Subcommittee  on  Statutory  and  Regulatory  Changes,  the  following 
definition  of  "institutional  abuse"  was  agreed  to  as  applicable 
to  my  scope  of  inquiry: 
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a.  "Institutional"  refers  to  all  residential  care 
facilities  for  children,  including  group  homes, 
residential  schools,  hospitals,  detention  and 
treatment  facilities;  family  foster  care  homes;  group 
day  care  centers;  and  family  day  care  homes. 

b.  "Abuse"  refers  to  commonly  understood  forms  of 
physical  maltreatment  (e.g.,  corporal  punishment, 
other  painful  contact);  sexual  abuse  or  sexual 
exploitation  (i.e.,  the  prostitution  of  a  child  or 
use  in  the  production  of  pornographic  materials  or 
exhibitions);  intentional  administration  of  drugs 
without  '  a  physician's  prescription  (or  without 
legitimate  therapeutic  purposes  consistent  with  good 
medical  practice);  inappropriate  use  of  isolation  and 
mechanical  restraints  (e.g.,  unattended  isolation, 
unduly  lengthy  isolation,  painful  restraint  devices); 
and  permitting  other  residents  to  inflict  physical 
discipline  or  abuse  (peer  group  punishment). 

This  consciously  limited  scope  has  been  dictated  by  the 
constraints  on  the  time  and  funds  available  for  this  study,  and 
in  no  way  is  it  meant  to  suggest  that  children  are  not  in  need  of 
legal  protection  from  maltreatment  in  other  forms  of  out-of-home 
care  (e.g.,  schools,  day  treatment  programs,  camps)  or  indeed 
from   other   forms   of   maltreatment   (e.g.,   failing   to   provide 
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appropriate  educational,  medical,  or  psychiatric  services,  food, 
clothing,  or  shelter;  unjustifiable  emotional  or  verbal  harass- 
ment, such  as  has  been  alleged  in  some  "concept"  programs;  and 
unreasonable  interference  with  mail,  visits,  phone  calls,   and 
contacts  with  friends  and  counsel). 

In  preparation  for  my  work,  I  reviewed  applicable 
Massachusetts  and  federal  statutes  and  was  provided  with  relevant 
agency  regulations  and  other  written  policies  from  the  Executive 
Office  of  Human  Services  (EOHS)  Office  for  Children  (OFC), 
Department  of  Social  Services  (DSS),  Department  of  Youth  Services 
(DYS),  Department  of  Mental  Health  (DMH),  Department  of  Education 
(DOE),  and  the  Department  of  Public  Health  (DPH).  Some  "draft" 
or  not  otherwise  presently  operative  regulations,  policies,  or 
inter-agency  agreements  were  also  provided  to  me,  as  well  as 
pertinent  court  decisions,  pending  legislation,  and  investigative 
reports.  Most  of  these  materials  are  cited  within  this  report, 
and  a  list  of  all  these  sources  is  included  as  an  appendix. 

The  other  major  source  of  information  upon  which  this 
report  is  based  consists  of  interviews  with  members  of  the 
Subcommittee  on  Statutory  and  Regulatory  Changes,  key  officials 
and  professional  staff  of  the  above-listed  agencies,  and  represen- 
tatives of  provider  programs  and  associations,  as  well  as  advocacy 
groups.   These  individuals  are  also  listed  in  the  appendix. 
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II.    The  Present  Legislative  Structure 

The  Commonwealth's  two  major  statutory  provisions  related 
to  the  institutional  abuse  of  children  are  found  in  Chapters  119 
and  28A  of  the  Massachusetts  General  Laws.  Both  laws  affect  to 
various  degrees  the  reporting,  investigation,  and  public  agency 
response  with  reference  to  such  maltreatment.  The  applicable 
enabling  laws  setting  forth  the  responsibilities  of  each  of  the 
various  state  agencies  which  provide  out-of-home  care  to  children 
generally  do  not  address  institutional  abuse,  with  a  few 
significant  exceptions  noted  below. 

Chapter  119  Contains  in  Sections  51A-F  the  structure  for 
mandatory   child   abuse    reporting    (which   henceforth   will 
occasionally  be  referred  to  simply  as  "51A").   Nowhere  in  these 
sections  is  institutional  abuse  ever  referred  to.   The  law  merely 
states  the  obligation  to  report  "inflicted"  injuries  to  children, 
without  identifying  the  range  of  potential  perpetrators  of  child 
abuse.   Thus,  unlike  the  laws  of  approximately  14  other  states, 
Massachusetts  fails  to  explicitly  include  "institutional  abuse" 
(or  abuse  by  "any  employee  of  a  residential  facility"  or  "any 
person  providing  out-of-home  care")  as  a  clearly  delineated  type 
of  child  abuse.   There  is  also  an  apparent  shortcoming  in  the 
Section  51A  designation  of  mandated  reporters.   Although  the  list 
of  mandated  reporters  includes  "day  care  worker,"  "private  school 
teacher,"  "social  worker,"  and  "foster  parent,"  there  are  many 
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who  have  contact  with  children  in  residential  facilities  (and  are 
thus  potential  sources  of  reports)  who  are  not  covered  by  the 
legislation.  For  example,  unlike  Massachusetts,  approximately  34 
states  specify  that  all  institutional  staff  are  mandated  child 
abuse  reporters.  Given  the  narrow  professional  definition  of 
"teacher"  and  "social  worker,"  the  bulk  of  people  who  work  as 
line  staff  in  the  Commonwealth's  residential  facilities  for 
children  are  thus  not  now  clearly  required  to  report  suspected 
child  abuse.  It  is  also  questionable  whether  family  day  care 
providers  and  members  of  their  households  would  be  construed  as 
"day  care  workers"  and  therefore  as  mandated  reporters  of  child 
abuse. 

The  only  place  in  Section  51A  where  there  is  an  implicit 
recognition  of  institutional  child  abuse  and  a  relevant  reporting 
obligation  is  in  the  provision  which  gives  institutional,  facility 
or  school  staff  people  the  option  to  either  report  child  abuse  to 
a  "person  in  charge"  (or  their  agent)  or  to  report  directly  to 
the  Department  of  Social  Services.  If  the  first  option  is 
exercised,  the  person  in  charge  or  agent  will  then  become 
responsible  for  making  a  report  to  DSS.  My  interpretation  of 
this  is  that  the  residential  staff  person's  decision  to  report  is 
probably  discretionary  (unless  they  are  a  "teacher"  or  "social 
worker"),  but  when  they  choose  to  report  to  (for  example)  the 
facility  director,  then  the  director  probably  becomes  a  mandated 
reporter.    In  the  absence  of  a  statutory  change,   an  Attorney 
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General's  Opinion,  or  an  appropriate  agency  regulation  binding  on 
all  licensed,  approved,  and  contracted  providers,  it  is  unlikely 
that  all  institutional  staff  in  the  Commonwealth  will  receive  a 
clear,  unequivocal  message  that  they  must  report  suspected  abuse 
or  face  criminal  penalties. 

Other  relevant  sections  in  Chapter  119  which  designate  the 
DSS  response  to  child  abuse  also  fail  to  address  the  issue  of 
institutional  abuse.  Chapter  288  of  the  Acts  of  1983  created 
within  Section  51D  a  "multi-disciplinary  service  team"  system, 
but  nowhere  is  it  specified  the  role  of  such  teams  with  regard  to 
institutional  abuse  cases.  Nor  has  DSS  in  its  regulations  given 
these  teams  any  guidance  in  the  handling  of  such  cases. 
Likewise,  Section  51D,  which  mandates  that  DSS  maintain  a  child 
abuse  central  registry  with  the  names  of  "children" 
(significantly  not  "perpetrators"),  fails  to  address  ways  in 
which  such  a  registry  could  be  effectively  used  to  identify 
(screen)  potential  day  care  providers,  institutional  staff,  etc. 
who  might  have  been  previously  reported'  for  ei  ther  intra-family 
or  institutional  abuse.  Finally,  Sections  51A-F  fail  to  make  any 
reference  to  the  sharing  of  institutional  abuse  reports  received 
by  DSS  with  the  Office  for  Children,  the  state  agency  which 
licenses  day  care  and  residential  programs.  This  concern  will  be 
discussed  in  greater  detail  below. 
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The  law  which  created  and  governs  the  operation  of  the 
Office   for   Children,   Chapter   28A,   fails   to   identify   the 
investigation  of  reports  of  abuse  in  day  care  or  residential  care 
as  a  significant  responsibility  of  the  agency.   However,   this 
appears  to  have  now  become  a  major  OFC  day-to-day  function.   The 
OFC  law  also  only  covers  programs  for  children  under  the  age  of 
16;  thus  some  placements  reserved  for  children  between  the  ages 
of  16  and   18   (some  residential   schools  approved  by  DOE   for 
Chapter  766  children)  are  denied  OFC  protections. 

The  DYS,  DSS,  DMH  and  DOE  statutes,  while  identifying  the 
agencies'   duties   in   great   detail,   make   no   reference   to 
institutional   abuse  as   a  concern.    The   Department   of   Public 
Health,  however,  must  systematically  address  institutional  abuse 
in  certain  types  of  facilities  because  of  Chapter  111,  Sections 
72F-L  (The  Massachusetts  Patient  Abuse  Statute).   This  exemplary 
law  (which  unfortunately  does  not  apply  to  children  in  any  DPH 
licensed  facilities  except  for  pediatric  nursing  homes)  contains 
many  provisions  related  to  abuse  reporting,  investigations,  and 
remedial  actions  not  found  in  Chapter  119,  Sections  51A-F.   Thus, 
since  1980  elderly  people  in  Massachusetts  nursing  homes  have 
been  provided  a  range  of  statutory  protections  not  yet  available 
to  children  in  day  care  or  residential  treatment.   These  will  be 
discussed  in  detail  below. 
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III.   Agency  Regulations 

Massachusetts  public  agencies  responsible  for  children  in 
out-of-home  care  have  to  a  quite  varied  degree  addressed  (or 
failed  to  address)  the  protection  of  children  from  institutional 
abuse,   reporting   responsibilities,   and   the   response   to   such 
reports.   It  should  be  noted  that  at  the  time  of  my  inquiry 
several   agencies   were   undergoing   a   re-evaluation   of   their 
regulations,  drafting  new  policies,  and  otherwise  attempting  to 
respond  to  some  of  the  shortcomings  noted  below.   As  a  preface  to 
my  regulatory  analysis,  I  can  say  that  each  individual  agency  has 
its   own   strong   and   weak   points   on   regulatory   coverage   of 
institutional  abuse,  and  that  there  is  absolutely  no  consistency 
from  one  set  of  regulations  to  another.   Therefore,  children  who 
are  the   responsibility  of   one  particular   agency  may   receive 
written  protections  that  other  children  do  not  have. 

Starting   with   the   OFC   regulations   on   Standards for 

Licensure  or  Approval  of  Agencies  Placing  Children  into  Family 

Foster  Care  and  Group  Care  (hereinafter  referred  to  as  the  OFC 

Agency  Licensing  Regulations),   I  note  that  at  Section  4.13(f) 

agencies  must  require  foster  parent  applicants  to  list  all  their 

criminal  convictions  and  to  notify  them  that  a  criminal  record 

check  may_  be   conducted   by   the   agency   to  verify  the   foster 

parent's  response.   It  should  be  emphasized  that  such  a  records 

check   is   not   now   mandated,   but   that   OFC   is   merely   given 
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discretion  to  make  such  a  check.  DSS  Foster  Parents  Regulations 
at  Section  11.06(3) (a)  go  further  than  OFC  and  require  both  a 
criminal  offender  record  information  inquiry  (hereinafter  called 
a  CORI  check)  as  well  as  a  DSS  central  child  abuse  records 
registry  check.  Thus,  it  appears  that  only  DSS  foster  parent 
applicants  must  be  run  through  both  CORI  and  the  "Central 
Registry."  Moreover,  neither  the  OFC  Regulations  on  Group  Day 
Care  Centers  nor  the  Regulations  on  Family  Day  Care  Homes  include 
any  requirement  of  (or  even  a  reference  to)  the  need  to  run  an 
applicant  or  staff  person  through  CORI  or  the  DSS  Central 
Registry. 

Returning  to  the  OFC  Agency  Licensing  Regulations,  I  am 
struck  by  their  failure  to  address  child  abuse  reporting  (and 
prevention)  responsibilities,  especially  since  foster  parents  are 
now  mandated  reporters  under  Chapter  119,  Section  51A.  Rather, 
there  is  a  mere  vague  statement  at  Section  4. 13 (8) (a) (4)  that 
foster  parents  may  maintain  their  own  "child  rearing  practices... 
so  long  as  they  are  consistent  with  state  law."  These  regulations 
also  lack  any  requirements  for  the  training  of  foster  parents  on 
disciplinary  issues  or  child  abuse  reporting  responsibilities. 

Moving  to  the  OFC  Regulations  for  the  Licensure  or  Approval 
of  Group  Care  Facilities  for  Children  and  the  Standards  for  the 
Licensure    or    Approval    of    Temporary    Shelter    Facilities 
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(hereinafter  referred  to  as  the  OFC  Group  Care  and  Temporary 
Shelter   Regulations),   I   note   clear   prohibitions   on   corporal 
punishment  and  limitations  on  the  use  of  isolation  and  restraints 
[Sections  3.05(6) (c)  and  6.07(12)].   I  am  further  impressed  by 
these   regulations*   restrictions   on   the   use   of   "unusual   or 
hazardous  treatment"   [Sections  3.04(14)   and  6.05(24)]   and  the 
mandating  of  written  OFC  approval  for  the  use  of  such  treatment. 
It  might  be  argued,  however,  that  OFC  should  clearly  define  (as 
best  it  can)  what  is  meant  by  "unusual  or  hazardous  treatment." 
There  are  some  other  clear  shortcomings  in  these  regulations. 
Nowhere  is  the  need  (or  authorization)  for  CORI  or  DSS  Central 
Registry  checks  on  program  staff  applicants  mentioned.   Nowhere 
is  it  required  that  group  care  or  temporary  shelter  programs 
submit  to  OFC  a  set  of  written  discipline  and  restraint  policies 
for  review  and  approval.   Nowhere  are  staff  responsibilities  to 
report  suspected  child  abuse  within  the  facility  ever  mentioned 
(Section  51A  of   Chapter  119  is   not  even   referred  to.)   And 
finally,  there  is  no  specific  prohibition  in  these  regulations  of 
peer  group  punishment   (approximately  14   states  have   licensing 
rules  which  cover  this)  or  sexual  abuse  of  residents. 

Moving  again  to  the  OFC  Group  Day  Care  Centers  and  Family 
Day  Care  Homes  Regulations,  it  should  be  noted  that  they  both 
fail  to  include  any  required  training  for  day  care  center  staff 
on  the  topic  of  behavior  management,  or  on  their  responsibilities 
to  prevent,   identify  and  report  child  abuse.   I  will  say  more 


-  11  - 

concerning  these  serious  oversights  later  in  this  report. 
Interestingly,  these  two  sets  of  regulations  each  cover  the  child 
abuse  reporting  issue  differently.  The  Day  Care  Center 
Regulations  [in  Section  7.07(14) (k)]  require  only  that  each 
center  provide  every  staff  member  with  (and  post  near  a 
telephone)  "the  procedure  for  reporting  suspected  child  abuse  or 
neglect  to  the  Department  of  Public  Welfare"  (sic),  while  the 
Family  Day  Care  Home  Regulations  [Section  8.12(18)]  clearly 
mandate  abuse  reporting.  Why  day  care  center  staff  are  not  given 
a  clear  mandate  through  the  regulations  to  report  suspected  child 
abuse  is  something  I  see  as  a  major  discrepancy. 

The  DSS  Regulations  on  Reports  and  Investigation  of  Alleged 
Abuse  and  Neglect  contain  only  one  significant  improvement  over 
Chapter  119,  Section  51A.  They  specifically  define  abusive 
"caretaker"  settings  in  Section  4.03(2)  to  include  abuse  in  "a 
day  care  setting  including  babysitting,  a  foster  home,  a  group 
care  facility,  or  any  other  comparable  residential  setting."  If 
Chapter  119,  Section  51A  was  amended  by  a  comparable  provision, 
this  would  do  a  great  deal  to  make  institutional  maltreatment  of 
children  a  clearly  reportable  situation.  Significantly,  nowhere 
in  these  regulations  are  there  any  procedures  specifically 
addressing  or  applicable  to  the  handling  of  institutional  abuse 
reports  by  DSS  case  workers.  DSS  has,  however,  had  since  1982  a 
set  of  noncodified  Procedures  for  Investigation  of  Reports  of 
Abuse  or  Neglect  of  a  Child  in  a  Residential  Facility.   It  is  not 
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clear  to  me  why  these  are  not  in  the  form  of  regulations  or  at 
least  referred  to  in  the  DSS  regulations  on  51A  investigations. 
Nor  am  I  aware  of  how  many  DSS  investigating  case  workers  even 
know  about  the  Procedures  and  the  suggested  investigatory 
"guidelines"  which  are  appended  to  them.  I  am  also  not  aware 
whether  the  guidelines  have  ever  been  field  tested  and  evaluated. 
One  flaw  in  the  substance  of  the  Procedures  is  that  notification 
of  an  institutional  abuse  report  can  be  given  to  OFC  or  other 
appropriate  agencies  with  responsibility  for  children  in  the 
facility  only  after  an  institutional  abuse  report  is  investigated 
and  substantiated  and  only  after  the  DSS  Commissioner  has 
approved  of  such  notice  (Section  V.A.2).  I  would  suggest  that 
OFC  and  other  appropriate  agencies  receive  immediate  notice  of 
the  making  of  an  institutional  abuse  report  as  soon  as  it  is 
received  by  DSS. 

I  have  a  criticism  of  both  the  DSS  Foster  Parents 
Regulations  and  the  OFC  Agency  Licensing  Regulations  similar  to 
that  which  I  earlier  made  of  the  OFC  Day  Care  Regulations. 
Nowhere  are  there  any  requirements  for  foster  parent  training  on 
either  behavior  management  (permissible  discipline)  or  child 
abuse  reporting  responsibilities.  Given  that  both  day  care 
workers  and  foster  parents  are  now  mandated  reporters  under  the 
law,  these  are  serious  oversights.  The  August  1,  1984  consent 
agreement  in  the  law  suit  by  the  Massachusetts  Committee  for 
Children  and  Youth  against  DSS  (Agreement  for  the  Protection  of 
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Abused  and  Neglected  Chidren)  contains  in  Part  III  a  DSS  foster 
parent  training  program  which  includes  "appropriate  methods  of 
discipline."   This  is  supposed  to  begin  shortly.   (There  is  a 
question   as   to  whether   it   only  covers   DSS   approved   foster 
parents,   and  not  those  many   foster  homes   utilized  by  other 
agencies,   such  as  DYS  and  private  provider  supervised  foster 
parents.)    That   Agreement,   in   Part   II,   also   mandates   the 
maintenance  of  a  DSS  central  staff  training  facility.   It  would 
be  helpful  if  that  facility  were  also  utilized  to  train  DSS 
residential  care  provider  staff  (see  my  related  recommendation 
regarding  the  DYS  training  facility  below).   My  flnaa  criticisms 
of  the  DSS  Regulations  and  Guidelines  relative  to  institutional 
•buse  are  that:   (1)  like  their  OFC  counterparts,  they  fail  to 
clearly  state  the  51A  responsibilities  of  group  care  providers 
utilized  by  DSS,  and  (2)  the  investigative  guidelines  only  apply 
to  residential  facilities  and  thus  do  not  address  the  handling  of 
abuse  reports  arising  from  nonresidential  programs,  such  as  day 
care  centers. 

One  agency  where  institutional  abuse  reporting  and 
Investigation  policies  are  in  a  state  of  flux  is  DYS.  I  was 
provided  with  recent  draft  policies  on  Reporting  Assualts  on  and 
Lbuse  of  Department  Clients  and  Departmental  Use  of  invest  in^nr. 
^hese  make  reference  to  Section  51A  of  Chapter  119  and  are  an 
♦-tempt  to  assure  that  prompt  communication  of  alleged  abuse 
•ncidents  will  be  made  to  DSS.   I  am  particularly  impressed  with 
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a  provision  in  the  Investigator  policies  (Section  V.2)  which 
would  require  that  any  DYS  investigation  under  51A  be  "conducted 
in  cooperation  with"  DSS.  This  is  the  only  provision  (or  draft 
provision)  which  I  found  in  any  set  of  agency  regulations  that 
suggests  a  joint  investigation  among  several  agencies.  I  hope 
that  the  two  DYS  draft  policy  statements  will  be  codified  as 
regulations  in  the  near  future. 

DYS  does  have  codified  regulations  on  isolation  (room 
confinement)  and  restraints.  On  the  former,  each  facility  must 
have  its  isolation  policies  approved  by  DYS,  and  there  are  strict 
controls  for  limiting  and  monitoring  the  use  of  room  confinement. 
On  the  use  of  mechanical  restraints,  there  is  a  notable  provision 
(Section  6.05)  making  all  facility  employees  and  directors 
mandated  reporters  of  the  misuse  of  restraints.  Neither  OFC, 
DSS,  nor  DOE  regulations  mandate  any  reporting  of  abuse  incidents 
that  occur  in  residential  facilities.  DYS  regulations  fail  to 
directly  address  the  subject  of  corporal  punishment  or  other  uses 
of  direct  force  against  a  child,  but  fortunately  this  is  covered 
in  the  OFC  Group  Care  and  Temporary  Shelter  regulations. 

DMH  regulations  approach  the  issue  of  institutional  abuse 
in  a  quite  different  way  than  their  counterparts  in  other 
agencies.  Most  notably,  DMH  policy  on  the  mentally  ill  uniquely 
speaks  of  a  patient's  right  to  be  treated  "humanely  with  full 
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respect  for  his  dignity  and  personal  integrity"  [Section  3.10(3)] 
and  "freedom  from  the  discomfort,  distress  and  deprivation  which 
arise  from  an  unresponsive  and  inhumane  environment"  [Section 
15.03(2) (g) ].  There  are  similar  provisions  for  the  care  of  the 
mentally  retarded.  DMH  is  also  unique  among  agencies  in  that  it 
makes  it  a  prohibited  act  of  "mistreatment"  of  a  patient  for  any 
DMH  facility  to  take  any  act  "in  retaliation  against  a  client  for 
reporting  any  violation  (of  their  rights  concerning  protection 
from  abuse)"  [Section  15.03(4) (a) (6) }.  Unlike  any  other  agency 
regulations  concerning  institutional  care  of  children,  it  is 
clearly  stated  that  mistreatment  of  a  DMH  client  (or  failure  to 
report  such  maltreatment)  shall  be  grounds  for  a  suspension  or 
revocation  of  the  facility's  license  to  operate,  and  where  DMH 
employees  are  involved  in  the  abuse,  it  is  grounds  for  dismissal 
[Section  15.03 (4) (b) ]. 

In  Sections  15.03(4)(a)  [Mental  Health]  and  20.07(1) 
[Mental  Retardation]  there  are  clear  prohibitions  against 
corporal  punishment,  incitement  or  encouragement  of  clients  to 
mistreat  other  clients,  and  the  use  of  restraints  as  punishment 
or  for  staff  convenience.  Not  surprisingly,  the  DMH  regulations 
contained  in  Sections  15.03(5)  and  (6)  [Mental  Health]  and 
Sections  20.08,  20.09,  20.49,  and  20.50  [Mental  Retardation]  are 
the  Commonwealth's  most  expansive  restrictions  and  controls  on 
the  use  of  seclusion,  restraints,  and  medication.  The  DMH 
regulations  on  Standards  for  Residential  Programs  (under  which 
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OFC  licensed  or  DSS  and  DOE  facilities  are  specifically  excluded) 
are  also  unique  among  their  counterparts  in  that  in  Section  22.74 
they  require  providers  of  community  services  for  the  mentally 
retarded  to  be  screened  for  criminal  convictions  (and  pending 
charges)  as  well  as  checked  against  the  DSS  Central  Registry  for 
any  child  abuse  or  neglect  reports  which  may  have  been  lodged 
against  them. 

DMH  is  also  one  of  the  few  state  agencies  to  mandate  in 
regulations   that   in   facilities   for   children   there   must   be 
"ongoing  in-service  training  for  all  personnel"  (specifically  for 
licensed  DMH  Class  VI  Facilities  which  provide  care  and  treatment 
for  children  under  16).   In  addition,  DMH  has  a  unique  formal 
community  citizen  review  mechanism  (required  by  federal  law)  in 
which   each   DMH   facility   is   supposed   to  have   "Human   Rights 
Committees"   which   must   investigate   all   reports   of   client 
mistreatment,    monitor   DMH ' s   own   investigations   of   abuse 
incidents,  and  review  facility  usage  of  restraints  and  seclusion 
[Section  3.10(14),  15.03(13),  and  20.14].   Finally,  in  Part  24  of 
the  DMH  Regulations  are  found  what  appeared  to  me  to  be  the  most 
detailed   of   any   of   the   human   service   agency   investigative 
procedures.   The  section  on  responsibility  to  report  maltreatment 
of  children  to  DSS,  however,  merely  cites  the  Massachusetts  child 
abuse  reporting  law  without  giving  facility  administrators  and 
DMH  investigators  any  guidance  on  carrying  out  this  important 
responsibility  or  the  possible  penalties  for  failing  to  report 
[Section  24.08(3) (a) ]. 
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The  Department  of  Education's  revised  Regulations  for  the 
Approval  of  Private  Special  Education  Schools  to  Serve  Publicly 
Funded  Students  have,  I  am  told,  been  recently  codified.  In  a 
number  of  ways  they  offer  improvements  over  similar  regulations 
of  other  agencies.  For  example,  they  require  all  private  schools 
requesting  DOE  approval  as  a  Chapter  766  placement  to  give 
parents  and  the  local  school  district  a  copy  of  their  discipline 
and  behavior  management  policies,  including  their  use  of 
restraints  [Section  18.02 (q) (b) (vii ) ].  Also,  new  students  (and 
their  parents)  at  approved  schools  must  be  provided  with  the 
school's  written  policies  "on  the  use  of  restraints,  exclusion, 
time  out  and  other  aversive  procedures."  Limits  on  these 
practices  (prior  informed  written  consent,  advance  approval  by 
DOE  and  other  relevant  agencies,  and  limitation  to  emergency 
situations)  appear  in  Section  18.02(q)(4).  This  section  also 
requires  that  all  school  direct  service  staff  be  provided  with 
training  on  "the  appropriate  use  of  passive  physical  restraint" 
[a  similar  provision  appears  at  Section  18.05 ( 3 ) ( f  )  ]  .  It  further 
clearly  prohibits  "all  cruel  and  unusual  punishments"  and  then 
lists  fifteen  specific  examples  of  prohibited  abusive  actions. 
In  so  doing  it  goes  further  than  any  other  set  of  agency 
regulations  in  its  listed  definitions  of  what  is  meant  by  cruel 
punishment.  Finally,  these  regulations  are  superior  to  others  I 
reviewed  in  that  they  require  [Section  18. 02(b)(9)]  every 
approved  private  school  to  "describe  in  writing  (to  DOE) 
procedures  and  staff  training  relative  to  reporting  of  suspected 
child  abuse  or  neglect"  to  both  DOE  and  DSS. 


-  18  - 

A  final  Massachusetts  law  and  related  set  of  policies  which 
I  reviewed  concerned  the  subject  of  "patient  abuse"  in  long-term 
care  facilities  licensed  by  the  Department  of  Public  Health 
(e.g.,  nursing  homes).  In  1980  the  Commonwealth  enacted  Chapter 
111,  Sections  72F-72L  (known  as  the  "Patient  Abuse  Law"). 
Although  the  law  only  specifically  protects  children  in  pediatric 
nursing  homes,  the  DPH  Policy  Guidelines  for  Case  Reporting  and 
Investigation)  (not  yet  codified  as  regulations)  suggest  that  any 
person  who  believes  that  a  child  is  abused  in  any  type  of  health 
facility  "should  not  hesitate  to  report  the  matter"  to  DPH.  In 
my  opinion  the  guidelines  include  the  Commonwealth's  best 
official  response  system  to  reports  of  institutional 
maltreatment.  They  cover:  reporting  responsibilities; 
protections  for  reporters;  reporting  procedures;  DPH  on-site 
investigative  protocols;  the  range  of  possible  DPH  responses  to 
confirmed  reports;  a  requirement  (not  found  in  the  child  abuse 
reporting  law)  to  evaluate  during  an  abuse  investigation  the  risk 
of  abuse  to  other  residents;  referrals  of  reports  and  their 
outcomes  to  the  Attorney  General;  access  of  others  to  these 
reports;  and  facility  responsibilities  to  both  prevent  (through 
appropriate  hiring  practices,  staff  support,  and  training), 
report,  and  respond  to  institutional  maltreatment  of  patients. 

~~  Chapter  111,  Section  72G  provides  protection  to  employees 
who  report  or  testify  about  abuse  from  any  retaliatory  actions  by 
employers.   It  thus  facilitates  the  uncovering  of  abuse  through  a 
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tough  MwhistleblowerH  protection  clause  not  found  in  the  Child 
Abuse  Reporting  Law!  Chapter  111,  Sections  72H  and  72K  also 
require  the  Attorney  General  to  be  notified  of  all  institutional 
abuse  reports  made  under  this  statute,  and  the  A.G.  is  given  a 
special  cause  of  action  and  the  power  to  recover  civil  fines 
against  anyone  abusing  a  patient.  Finally,  the  law  provides  in 
Section  72L  for  mandatory  license  suspension  or  license 
revocation  of  professionals  who  are  found  to  have  abused 
patients.  DPH  and  their  licensed  nursing  homes  have  thus  been 
given  powerful  tools  and  incentives  to  help  protect  patients, 
protections  which  children  in  most  residential  and  day  care 
facilities  now  lack. 

The  last  page  of  the  printed  guidelines  under  this  law 
(dated  January  1984)  contains  one  last  important  item  that  I 
found  nowhere  else  in  any  agency  policy.  The  guidelines  include 
an  "IMPORTANT  NOTICE"  which  is  suggested  for  conspicuous 
placement  in  all  facilities  covered  by  the  law.  The  notice 
(which  I  understand  may  soon  be  mandated  through  DPH  regulations) 
encourages  "patients,  families,  vistors,  and  advocates"  to  report 
suspected  patient  abuse  to  DPH  and  gives  both  daytime,  evening 
and  weekend  phone  numbers  to  call  for  reporting.  Also,  all 
"employees  and  persons  paid  to  provide  care"  are  directed  to  note 
that  they  are  required  to  report  suspected  abuse.  The  notice 
also  states  that  it  "must  be  posted  in  a  location  readily 
accessible  to  patients,  visitors  and  employees."   Might  similar 


-  20  - 

posted  notices  in  residential  and  day  care  facilities  for 
children  have  a  powerful  impact  on  the  prevention  and  reporting 
of  institutional  child  abuse? 

IV.    Information  Derived  from  Interviews  and  Review  of  Other 
Documents 

I  was  extremely  impressed  with  both  the  candor  and 
eagerness  to  talk  which  characterized  the  discussions  I  had  with 
agency  personnel,  providers,  and  advocates  concerning 
institutional  abuse  issues.  There  is  clearly  a  desire  to  see  the 
system  improve  and  a  willingness  to  explore  new  inter-agency 
cooperative  approaches.  In  this  section,  I  will  explore  selected 
issues  raised  in  my  interviews,  which  may  or  may  not  relate  to 
the  statutory  and  regulatory  defects  noted  earlier. 

A.     Protection  of  Children  from  Abuse  in  Day  Care  Centers 
and  Family  Day  Care  Homes 

Since  OFC  has  major  responsibility  in  these  areas,  I  was 
particularly  concerned  to  learn  that  although  relevant  OFC  staff 
had  increased  over  the  last  decade,  the  personnel  needed  to 
effectively  handle  day  care  licensing,  monitoring,  and  abuse 
report  investigating  responsibilities  have  not  kept  pace  with 
today's  demands.  For  example,  ten  years  ago  OFC  had  seven  family 
day  care  licensors  but  only  800  day  care  homes.   Now,  there  are 
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two  and  a  half  additional  licensors,  but  the  number  of  homes  has 
increased  ten-fold,  to  8,000.  In  addition,  because  of  the  great 
interest  in  and  need  for  child  care  services,  at  any  one  time  OFC 
is  handling  in  some  way  another  12,000-14,000  individuals  who 
inquire  about  becoming  family  day  care  providers  but  do  not 
complete  the  process. 

There  is  thus  a  major  staff  shortage  in  OFC ' s  licensing 
program  which  affects  the  agency's  ability  to  quickly  and 
appropriately  deal  with  the  rapidly  rising  number  of  reports  of 
children  allegedly  abused  by  day  care  providers,  staff,  or 
families.  In  past  years,  for  example,  OFC  would  rarely  receive 
more  than  one  or  two  reports  yearly  of  sexual  abuse  in  day  care. 
Now,  they  are  dealing  with  as  many  as  twelve  allegations  from 
different  sites  at  one  time.  Not  only  is  OFC  understaffed  to 
handle  these  properly,  but  their  licensors  have  not  been  trained 
to  be  abuse  investigators  (particularly  to  investigate  complex 
sexual  abuse  cases,  which  they  are  now  having  to  do). 

There  was  an  expressed  need  for  OFC  staff  education  in  the 
handling  of  confirmed  child  sexual  abuse  cases  in  day  care  (e.g., 
use  of  follow-up  treatment  for  children).  It  was  also  suggested 
that  there  be  psychiatric  consultation  and  other  ongoing 
specialized  professional  support  for  evaluating  information 
received  in  the  course  of  an  investigation.  OFC  staff 
investigating  sex  abuse  reports  are  apparently  very  concerned 
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with  their  own  lack  of  expertise  and  lack  of  additional  staff  or 
consultant  support;  they  fear  (and  have  been  threatened  by 
parents  with)  lawsuits  arising  out  of  their  investigative  work. 
They  are  often  finding  that  although  a  child  may  indeed  have  been 
abused,  it  is  not  always  clear  where  the  abuse  took  place  or  who 
committed  it.  Even  where  OFC  staff  conclude  that  a  person  in  a 
day  care  center  committed  abuse,  if  there  is  insufficient 
evidence  (in  the  opinion  of  the  district  attorney's  office)  to 
support  a  conviction  of  the  perpetrator,  there  is  concern  that 
OFC  may  be  unable  to  force  the  firing  of  the  offending  staff 
member • 

One  intriguing  finding  based  on  OFC  child  sexual  abuse 
investigations  in  v  family  day  care  homes  is  that  in  a 
preponderance  of  these  cases  the  abuser  turns  out  to  be  an 
adolescent  youth  in  the  family  day  care  provider's  home.  I  was 
told  that  DSS  is  reluctant  to  get  involved  with  these  cases 
because  it  is  not  the  caregiver  who  is  abusive,  but  rather  a 
child  in  the  caregiver's  home.  This  is  a  disturbing  reaction, 
since  we  know  that  sexually  assaultive  youth  are  often  sexually 
abused  themselves  by  adults  (often  in  their  own  homes).  Thus,  I 
would  expect  DSS  to  see  these  as  important  cases  to  get  involved 
with,  rather  than  shun.  Another  problem  with  the  DSS  response 
system  to  child  abuse  allegations  arising  out  of  day  care  was 
reported  to  be  the  statutory  time  limits  (seven  days)  in  which 
DSS  must  complete  an  investigation.   OFC  is  not  bound  by  these 
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constraints,  and  thus  they  can  conduct  a  much  more  thorough  abuse 
investigation.  DSS,  it  was  alleged,  must  make  its  findings  and 
decisions  too  quickly  when  complex  institutional  settings  are 
involved,  and  thus  their  investigations  may  be  less  than 
thorough. 

The  issue  of  employment  screening  in  day  care  centers  and 
screening  of  family  day  care  provider  applicants  was  discussed 
with  several  individuals.  CORI  checks  are  sometimes  made  by 
OFC.  Sometimes  members  of  the  family  day  care  provider 
applicant's  household  have  been  checked  as  well.  There  is, 
however,  insufficient  OFC  staff  to  do  this  routinely,  and  when  it 
is  done  I  was  told  the  checking  process  takes  too  long.  Thus, 
OFC  only  does  a  CORI  check  when  they  think  they  have  a  reason  to 
do  so. 

As  for  DSS  Central  Registry  checks,  OFC  cannot  get  any 
information  from  DSS,  even  where  there  may  be  suspicion  that  a 
potential  provider  may  have  been  reported  for  child  abuse.  (A 
proposed  reform  is  discussed  below.)  The  OFC  application  for 
family  day  care  provider  certification  contains  questions  on 
whether  the  applicant  (or  household  member)  has:  1)  ever  been 
found  to  have  abused  or  neglected  their  child,  or  2)  to  have  been 
convicted  of  a  related  criminal  offense.  As  to  the  first 
question,  there  is,  according  to  OFC,  no  way  that  they  can  check 
out  the  truthfulness  of  the  applicant's  answer  to  this  question. 
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One  suggestion  made  to  ie  was  that  OFC  regulations  be  amended  to 
require  applicants  to  say  whether  a  51A  had  ever  been  filed 
against  them  and  to  require  that  the  applicant  give  OFC  authority 
to  check  with  the  DSS  Central  Registry  to  confirm  their  response. 

There  is  by  no  means  agreement  within  the  day  care  provider 
community  concerning  the  propriety  of  mandated  checks  of 
applicant  and  staff  child  abuse  history  information.  Some 
believe  more  study  is  needed  to  see  whether  such  checks  would 
really  screen  out  child  molesters.  Yet,  DSS  is  apparently 
mandating  that  agencies  which  have  DSS  family  day  care  contracts 
send  the  names  of  all  prospective  family  day  care  providers  to 
DSS  for  checks  against  the  Central  Registry.  Since  only  a  small 
percentage  of  children  in  family  day  care  homes  are  in  homes 
operating  under  a  DSS  contract,  most  children  in  the  Commonwealth 
are  being  deprived  of  this  DSS  protection. 

I  understand  that  the  very  legality  of  forcing  such  checks 
on  even  this  limited  number  of  providers  is  being  questioned 
(since  the  actual  care  providers  have  neither  been  advised  of  or 
consented  to  the  check).  The  DSS  response  to  this  challenge  is 
supposed  to  have  been  the  issuance  of  a  state-wide,  standardized 
DSS  policy  on  this  issue.  Also,  despite  the  fact  that  the  OFC 
family  day  care  application  now  addresses  some  family  background 
questions,  the  OFC  application  for  the  licensing  of  a  day  care 
center   says   nothing   about   the   center's   responsibility   (or 
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ability)_  to  check  on  staff  backgrounds  through  the  use  of  staff 
applicant  employment  questionnaires  or  CORI  access.  It  should  be 
mentioned  that  the  Massachusetts  Committee  on  Children  and  Youth, 
as  part  of  their  new  child  sexual  abuse  prevention  activities, 
will  be  aiding  children's  service  agencies  in  screening  of 
employees  and  volunteers  through  development  of  standards  for 
hiring    child    care   workers. 

The  whole  screening  checks  issue  raises  additional  serious 
policy  questions  that  all  agencies  need  to  face.  What  should 
constitute  grounds  for         nonemployment  (convictions  and 

substantiated  51As  only,  or  arrests  and  nonsubstantiated 
allegations  as  well)?  Should  background  checks  be  run  on  all 
people  to  be  associated  with  substitute  care  (e.g.,  foster 
parents,  homemakers,  day  care  nondirect  care  or  temporary 
employees)?  Can  and  should  DSS  Central  Registry  information  only 
be  available  to  screen  people  associated  with  DSS-contracted 
projects  or  approved  individuals?  Should  CORI  checks  be  required 
for  all  principal  out-of-home  care  providers,  not  just  for  those 
people  associated  with  an  agency  which  happens  to  mandate  them? 
(DSS  requires  CORI  checks  on  its  foster  parent  applicants,  while 
there  are  no  similar  requirements  for  the  foster  parent 
applicants  of  approximately  70  private  agencies  in  Massachusetts 
which   utilize    foster   homes.) 
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\ 
Many  believe   that  day  care   staff   and   family  provider  v 

training  presents   a   more  realistic  opportunity   for  actually 

reducing  abuse  of  children  in  these  settings  than  any  screening 

mechanism  ever  could  (increased  pay  levels  for  staff  and  family 

day  care  providers  is  universally  acknowledged  as  a  necessity  as 

veil).   Yet,  there  has  never  been  money  in  the  OFC  budget  to 

train    providers     in    abuse    prevention     or     reporting 

responsibilities.   (DSS  _i_s  reported  to  be  planning  some  training 

for   centers.)     One   person   I    interviewed   told   me**  that 

Massachusetts  spends  about  $60-70  million  a  year  on  day  care,  but 

only  about  $400, 000  on  training  of  day  care  center  staff  and 

family   day   care   providers.    Particularly   since   the   federal 

government's  elimination  of  the  Title  XX  Training  Program,  funds 

have  been  scarce  to  support  in-service  training  of  people  in  the 

day  care  field.   At  present,   there  is  the  possibility  that  a 

special  new  federal  Title  XX  allotment  to  the  states  may  soon  be 

available  specifically  for  training  in  day  care  programs. 

Finally,  since  reports  to  OFC  of  'abuse  of  children  in  day 
care  have  substantially  increased,  OFC  should  have  a  computerized 
data  retrieval  system  to  keep  track  of  all  reports  and  their 
outcome.  However,  no  such  system  now  exists,  for  either  day  care 
or  residential  care  institutional  abuse  reports.  The  latter 
reports  also  have  increased  substantially.  Over  148  residential 
care  complaint  investigations  were  completed  by  OFC  last  year,  up 
100%  over  the  year  before.   In  the  first  6  months  of  1984,  there 
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were  86  -residential  care  complaints  to  OFC.  Thus,  OFC  clearly 
needs  an  automated  information  management  system  to  track  abuse 
complaints.  I  view  both  this  and  increased  staff  as  essential  to 
the  ability  of  OFC  to  respond  to  the  problem  of  institutional 
abuse  of  children. 


B.  .   Protection  of  Children  from  Abuse  in  Residential  Care 

•  ■ 

Like  OFC ' s  staff  response  to  its  day  care  responsibilities, 
the  agency's  personnel  strength  has  not  kept  pace  with  its  jgroup 
care  licensing  and  monitoring  tasks.   With  a  staff  of  15,  the  OFC 
group  care  licensing  division  has  responsibility  for  410  private 
agencies  (providing  temporary  shelter,  group  care,  foster  care, 
and  adoptive  placement  services)  and  over  200  licensed  group  care 
facilities.   Because  of  this  workload,  there  is  a  high  rate  of 
overdue  licensing  studies,  and  the  number  of  expired  licenses  is 
."high.   In  addition,  OFC  has  had  to  deal  with  at  least  one  major 
time-consuming  crisis  with  the  care  of  children  in  a  facility  (or 
facilities)  each  year  for  the  past  3  to  4  years.   Much  attention 
of   the   OFC   legal   staff   is   constantly   given   to   •'deficiency 
correction   orders"   or   "notices   of   action"   in   response   to 
substantiated  facility  child  maltreatment  reports. 

It  should  be  noted  that  OFC  lacks  legal  authority  to 
protect  children  in  certain  types  of  residential  facilities: 
hospital   wards,   programs   for   treatment   of   drug   dependent 
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children,  and  maternity  homes.   There  is  also  a  recognition  that 
the  lack  of  placement  slots  for  certain  kinds  of  children  leads 
to  their  misplacement  and  their  being  labeled  as  a  persistent 
behavior  management  problem.   Such  children  include  aggressive, 
acting-out    adolescents,    autistic   children,    and    severely 
emotionally  disturbed   children.    A  disproportionate  number  of 
institutional  maltreatment  reports  involve  such  children.   The 
lack  of  appropriate  slots  for  them  leads  to  their  placement  in 
poor  programs,   which  case  workers  are   forced  to  use**  out   of 
desperation.    We  also   need   to   learn   a   lot  more   about   what 
programs  work  best  for  such  difficult  children;   have  programs 
more  carefully  define   (and  adhere  to)   their  intake  criteria; 
spend  more  money  to  assure  that  programs  have  adequate  staffing 
and   supervision   patterns;   and   invest   state   funds   on   the 
development  of  new  programs  for  these  most  troubled  (and  often 
troublesome)  children. 

OFC  now  does  not  require  that  its  licensed  group  care 
providers  notify  OFC  when  a  51A  is  filed  on  allegations  related 
to  a  child  in  their  facility.  It  also  does  not  give  providers 
any  guidance  on  how  to  conduct  their  own  internal  investigations 
of  and  remedial  responses  to  abuse  complaints.  OFC  has  to  date 
failed  to  conduct  any  training  for  residential  care  providers  on 
license  compliance  issues  (such  as  the  "use  of  corporal 
punishment,  seclusion,  and  restraints).  However,  I  understand 
that  OFC  now  has  some  small  amount  of  federal  funds  to  do  some 
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training  on  license  compliance  issues.   I  would  hope  that  this 
training  could  reach  line  staff,  not  just  facility  administrators. 

One  of  the  more  innovative  of  any  state  attempts  to  deal 
creatively  with  the  problem  of  institutional  abuse  of  children 
has  been  the  OFC  citizen  community  review  process.   Under  this 
endeavor,  which  was  started  several  years  ago  with  federal  funds 
from  the  National  Center  on  Child  Abuse  and  Neglect  (NCCAN), 
citizen  volunteers  have  been  monitoring  and  evaluating  day  care 
centers,  youth  counseling  programs,  and  residential  placements. 
No  OFC  staff  are  formally  involved  in  these  reviews,  nor  are  OFC 
licensing  critieria  examined  in  a  formalized  way.    I   see  no 
reason  why  citizens  and  OFC  staff  could  not  work  together  on 
monitoring  programs  and  possibly  even  in  the  licensing  process. 
Funding  for  the  continued  (and  hopefully  expanded)  operation  of 
this  novel   system  should  be   secured.    The   involvement   of   a 
concerned  and  sensitized  public  in  checking  on  the  quality  of 
care  offered  to  children  in  placement  helps  assure  a  greater 
openness   in   facilities.    The   more  that   residential   programs 
operate   "in    the   sunshine"    with   sophisticated,    observant 
monitoring,    the   less   the   chance   that   children   will   be 
mistreated. 

Returning  to  the  subject  of  staff  training,  addressed 
earlier  in  the  day  care  area,  I  discussed  this  with  officials  of 
DYS   and   DMH,   as   well   as   a   provider   representative.    DYS 
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apparently  does  training  for  not  only  m  their  own  residential 
program  employees,  but  also  for  staff  of  residential  treatment 
facilities  with  which  they  contract.  Such  contracts  may  now 
"andete  a  period  of  staff  training  by  DYS  trainers.  DYS  is 
unique  among  the  agencies  surveyed  in  that  they  have  a  full-tiW. 
training  staff  and  a  state  training  facility  for  the  purpose  of 
educating  residential  care  staff.  Issues  covered  ,„  training 
include  such  things  as  how  to  avoid  physical  confrontations  with 
troubled  children,  appropriate  use  of  restraints,  etc/'  In  so 
doing,  DYS  is  giving  trainees  ,  clear  agency  ^^  concerning 

the   impropriety  of   corporal  punishment   and   abusive  behavior 

towards  residents. 


I  inquired  during  this  study  as  to  whether  providers  not 
under   an   exclusive   contract   with   DYS   could   attend   the   DYS 
training  facility.   Apparently  they  might  be  able  to,  but  the 
facility  director  would  have  to  take  the  initiative  in  contacting 
DYS  and  seeing  if  space  for  additional  trainees  was  available. 
DYS  would  hve  problem   mandating   that   all   facilities   taking 
DYS-committed  children  send  their  staffs  for  DYS  training,  since 
DYS  doesn't  have  a  contract  with  most  placement  facilities  it 
uses  (under  which  training  could  be  both  required  and  paid  for). 
Rather,  DYS  (like  other  agencies)  only  purchases  individual  slots 
for  the   residential   care   of   children.    Indeed,   other   state 
agencies  are  mostly  in  the  same  situation.   Several  people  told 
*•  that   the   entire   children's   residential   care   purchase   of 
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service  system  in  the  Commonwealth  needs  careful  re-evaluation, 
with  a  greater  quality  assurance  focus.  Merely  paying  for  spaces 
in  a  facility  while  failing  to  provide,  through  contractual 
obligations,  assurance  of  a  program's  quality  and  staff 
capabilities  can  be  considered  a  serious  abrogation  of 
governmental  responsibility. 

Returning  to  the  staff  applicant  criminal  records  checks 
issue,  I  was  informed  that  DYS  runs  CORI  checks  on  all  staff 
applicants  in  programs  which  serve  only  DYS  children  (e.g., 
secure  treatment  and  detention  facilities).  DYS  apparently  does 
not  do  this  for  non-DYS  exclusive  programs  in  which  it  simply 
purchases  slots.  One  provider,  however,  told  me  that  her  private 
agency  has  a  regular  practice  of  requiring  their  applicants  for 
employment  to  go  to  the  Office  of  the  Comnonwealth ' s  Commissioner 
of  Probation  and  return  with  a  copy  of  their  criminal  record  or  a 
certification  that  no  such  record  exists.  I  was  further  informed 
that  her  program  was  not  mandated  to  do  this  by  any  agency 
policy,  merely  that  it  was  a  voluntary  way  of  protecting  their 
child  residents.  One  simple  response  to  the  recent  clamor  for 
CORI  checks  on  children's  program  applicants  that  would  not 
require  complex  new  legislation  or  interagency  agreements  would 
be  to  encourage  program  administrators  to  follow  this  example. 

Before  ending  my  discussion  of  DYS,  one  additional  comment 
should  be  made.   The  protection  of  DYS-cor.mi  tted  children  from 
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Institutional  abuse  can  be  enhanced  by  DYS  case  workers  spending 
time  regularly  at  the  programs  in  which  their  child-clients  are 
placed.  Although  these  workers  aren't  necessarily  trained  in 
what  to  look  for  in  a  facility  that  might  be  indicative  of 
maltreatment  (and  I  would  suggest  DYS  address  this  in  case  worker 
training),  their  regular  presence  at  facilities  can  have  a  major 
impact.  I  was  told  that  such  case  worker  program  visits  are 
frequent,  and  if  this  is  true  I  would  urge  DSS,  which  also  has 
case  workers  for  children  in  placement  under  its  custocfy,  to 
establish  policy  which  both  encourages  worker  visits  and  training 
f  case  workers  to  better  evaluate  residential  program  quality. 


o 


In  my  discussions  concerning  DMH,  I  focused  on  some  of  the 
problems  that  the  agency  had  in  assuring  appropriate  care  of 
children.  One  major  problem,  of  course,  has  been  the  placement 
of  children  in  adult  psychiatric  facilities.  New  legislaion  to 
prohibit  this  commingling  in  adult  wards  should  effectively 
address  the  problem,  and  hopefully  in  the  near  future  DME  will 
only  allow  children  to  be  placed  in  Separate  facilities  under 
appropriate  age-groupings.  I  was  told  that  DMH  will  need  to  find- 
60-80  child  placement  slots  in  appropriate  programs  because  of 
the  new  requirement. 

• 

I  was  told  that  the  second  major  problem,  allegations  of 
inappropriate  use  of  seclusion  and  restraints  for  children 
(particularly  at  the  Gaebler  Unit  and  the  Mass.  Mental  Health 
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Center  Children's  Unit),  was  being  addressed  through  changes  in 
"time  out"  or  room  seclusion  policies,  monitoring  of  the  use  of 
seclusion  and  restraints  by  DMH  District  Quality  Assurance  Staff, 
and   the  development   of  guidelines   for   the   use   of  chemical 
restraints.   As  to  the  right  of  children  to  refuse  medication, 
nobody  apparently  knows  what   the   effect   of   the   1983   Rogers 
decision  of  the  Supreme  Judicial  Court  is  on  child  patients.   In 
regard  to*  the  child's  rights  concerning  the  administration  of 
antipsychotic  medication,  OFC  is  in  the  process  of  considering 
policy  changes  that  would  affect  use  of  such  medication  in  group 
care  facilities.   However,  despite  such  an  important  analysis, 
OFC  policy  changes  can  have  little  effect  on  DMH,  since  OFC  does 
not  license  hospital  facilities  now  used  by  DMH  for  treatment  of 
children.   The  same  concern  exists   for  "children  in  drug   and 
alcohol   dependency   treatment   programs,   which   are   also   not 
licensed  by  OFC. 

As  to  staff  screening  'and  training  in  DMH  facilities 
serving  children,  the  fairly  rapid  turnover  of  line  staff  creates 
a  severe  challenge  to  the  Department.  There  is,  I  was  told,  no 
DMH  system-wide  training;  and  thus  training  varies  area  by  area 
and  vendor  by  vendor.  However,  a  training  curriculum  covering 
patient  treatment  has  apparently  been  developed,  although  I  did 
not  have  an  opportunity  to  see  it.  I  was  further  informed  that 
DMH  does  not  get  any  money  from  the  state  budget  to  fund  its  many 
vendors  for  staff  training;   nor  does  DMH  get  enough  money  to 


r 

r 


-  34  - 

possibly  train  all  new  and  existing  non-professional  line  staff 
(there  are  approximately  10,000  such  employees  statewide).  One 
area  where  training  is  better  than  elsewhere  is  at  the  state 
schools  for  the  retarded  because  of  the  federal  court  consent 
decrees.  In  general,  I  was  told  staff  training  is  better  at 
mental  retardation  than  at  mental  health  facilities.  As  for 
staff  applicant  background  screening,  it  does  not  appear  that 
CORI  checks  are  made,  and  I  was  informed  that  DMK  would  like  some 
cooperation  from  DSS  in  use  of  the  Central  Registry  for  scVeening 
purposes . 

My  discussion  with  DPH  staff  working  on  icplementation  of 
the  Patient  Abuse  Statute  initially  focused  on  the  receipt  of 
abuse  reports  involving  children.  Although  DPE  has  received 
complaints  related  to  the  care  of  children  not  covered  under  the 
law  (less  than  5%  of  all  reports),  they  have  made  referrals  to 
other  agencies  where  reports  were  on  facilities  outside  of  their 
statutory  area.  In  one  case,  involving  abuse  reports  related  to 
the  Fernald  State  School,  DPH  investigative  involvement  was 
triggered  by  a  request  from  the  federal  Health  Care  Financing 
Agency  to  look  into  abuse  allegations  and  to  take  reasonable 
efforts  to  prevent  further  abuse.  The  statutory  basis  for  such 
DPH  involvement  was  the  '.  facility's  eligibility  to  receive 
Medicaid  funds.  Since  other  residential  programs  caring  for 
children  also  receive  such  funds,  DPH  involvement  might  also  be 
possible  in  responding  to  child  abuse  in  other  facilities. 
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I  learned  some  interesting  things  about  DPH ' s  experiences 
under  the  Patient  Abuse  Statute  that  are  particularly  relevant  to 
institutional  abuse  of  children.  First,  although  two-thirds  of 
their  reports  relate  to  abuse,  patient  neglect  reports  tend  to  be 
more  indicative  of  overall  poor  care  for  all  patients  in  the 
facility.  Second,  there  is  at  DPH  an  impressive  array  of  staff 
resources  to  help  meet  their  statutory  obligations.  In  1983  DPH 
conducted  344  complaint  investigations  -under  the  law.  In  1984 
they  expect  to  conduct  about  450  investigations.  Each  month, 
they  conduct  approximately  ten  and  a  half  full  scale  abuse 
investigations.  To  do  all  this,  they  employ  55  full-time 
nurse-surveyors  and  two  part-time  investigative  specialists  for 
>xtremely  tough  cases.  In  addition,  the  nurse— surveyors  often 
work  as  an  investigating  team  with  specially  recruited  doctors, 
pharmacists,  etc.  where  needed  to  assure  the  kind  of  expertise 
the  nurses  may  lack.  Compared  to  the  15  group  care  licensors  and 
3-1/2  family  day  care  licensors  at  OFC,  DPH  is  extraordinarily 
well-staffed. 


DPH  central  office  staff  also  gave  me  several  insights 
concerning  what  other  state  agencies  could  do  to  prevent  and 
respond  to  institutional  abuse  of  children.  First,  children's 
care  agencies  should,  like  DPH,  focus  core  in  their  policies  and 
operations  on  quality  of  care  issues.  A  requirement  in  the 
facility  licensing  process  could  be  the  development  at  each 
program   of   a   risk   management   systen   to   help   assure   that 
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facilities  properly  manage  institutional  abuse  ..incidents 
internally.  New  job  applicants  who  have  previously  worked  for 
other  providers  and  in  other  parts  of  the  human  services  system 
(something  a  DMH  official  and  a  provider  told  me  is  a  frequent 
occurrence)  should  be  carefully  screened  regarding  their  past 
treatment  of  patients  for  other  employers.  The  development  and 
use  of  "outstanding  compliance  pools"  (now  found  only  in  the 
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public  health  provider  context)  can  be  a  powerful  incentive  for 
facilities  to  maintain  high  quality  standards,  since  increased 
compensation  for  services  could  be  paid  for  programs  meeting 
certain  standards.  DPH  has  removed  programs  from  the  outstanding 
compliance  pool  for  both  documented  patient  abuse  and  for  the 
failure  to  report  such  abuse  to  DPH. 

As  for  facility  staff  training,  I  was  told  tht  DPH  has  done 
quite  a  bit  of  this,  and  in  March  1984  they  held  a  statewide 
patient  abuse  training  conference  attended  by  about  a  thousand 
people.  DPH  is  following  up  on  the  latter  with  regional 
conferences  for  providers,  including  development  of  a  film  for 
providers  on  how  to  avoid  and  internally  investigate, 
institutional  abuse.  A  final  example  of  how  progressive  DPH 
appears  to  be  in  the  handling  of  institutional  abuse  cases  is 
that,  unlike  the  various  children  and  youth  agencies  which  often 
complained  of  a  lack  of  inter-agency  cooperation,  DPH  claims  to 
have  an  excellent  (and  steadily  improving)  working  relationship 
with  the  agency  it  most  inter-relates  to,  the  Department  of  Elder 
Affairs . 
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V.     Two  Major  Systemic  Problems  and  Reconaended  Solutions 

A.     The  Need  for  Inter-Agency  Investigative  Cooperation, 
Sharing  of  Records,  and  Other  Exchanges  of  Information 

One  theme  which  has  permeated  my  analysis  is  the  legal 
inability  or  lack  of  structure  among  agencies  to  share  necessary 
resources  or  information  to  both  prevent  and  respond  to  child 
abuse  in  institutional  care.   EOHS  staff  have  been  encouraging 
interagency  cooperation  by  getting  agency  lawyers  together  to 
talk  about  sharing  of  information,  by  promoting  formal  agreements 
between  agencies  (e.g.,  DOE-OFC  and  DSS-OFC),  and  by  developing 
legislation  related  to  information  sharing.   The  EOKS  General 
Counsel  should  also  be  commended  for  carrying  on  a  criticial 
dialogue  with  legislators  and  public  interest  groups  concerning 
the  child  protection  related  impact  of  and  response  to:   1)  the 
1984  Torres  v.  Attorney  General  case  of  the  Supreme  Judicial 
Court  and  2)  the  relevant  EOHS  bill  (H.134)  on  interagency  record 
access.   The  scope  of  interagency  sharing  of  records  is,  given 
the  Torres  decision  and  the  debate  over  the  pending  legislation, 
a  highly  complex  subject  in  view  of  the  many  ramifications  of  the 
Massachusetts  Fair  Information  Practices  Act  (FIPA).   At  present, 
it  remains  unresolved. 

The  drafting  of  a  proposed   OFC-DSS   agreement  has  been 
accompanied  by  development  of  new  draft  legislation  which  would: 
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.)  amend  Section  51B  of  Chapter  119  to  require  that  DSS  send  to 
OFC  a   copy   of   all   initial   51A   reports   and   completed   51B 
investigations   in   cases   where   institutional   abuse   has   been 
substantiated  by  DSS,  as  well  as  notify  OFC  of  possible  licensing 
violations;    2)   permit   the   coordination   of   OFC   and   DSS 
investigations  following  the  initial  DSS  substantiation  of  the 
51A  and/or  finding  of  licensing  violations;  3)  amend  Section  10 
of   Chapter   28A   to   require   prompt   OFC   licensing   compliance 
investigations  upon  receipt  of  such  DSS  material  and  the  'filing 
of  51A  reports  with  DSS  based  on  such  investigations;  and  4)  make 
a  policy  statement  (now  apparently  required  because  of  Torres ) 
that  FIPA  shall  not  prohibit  any  aspects  of  this  interagency 
-eport  sharing  and  other  cooperative  actions.   A  major  flaw  in 
the  proposed  draft  legislation  has  been  referred  to  earlier  in 
this   report   in   my   discussion   of   the   DSS   Procedures   for 
Investigation  of  Reports  of  Abuse  or  Kealect  of  a  Child  in  a 
Residential  Facility;   the  fact  that  OFC  would  still  only  be 
notified  of   reports  after  they  were  already  substantiated  by 
DSS.   This  delay  could  potentially  endanger  other  children  in  the 
facility  as  a  result  of  the  postponement  in  notifying  OFC  that  an 
abuse  report  had  been  made. 

The  policy  agreement  '•  accompanying  the  proposed  OFC-DSS 
legislation  (which  I  understand  may  possibly  be  implemented 
before  the  above-described  legislation  is  enacted)  is  in  various 
ways  both  more  limited  and  more  encompassing  than  the  proposed 
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bill.   It  seems  that  the  agreement  would  add  a  policy  requirement 
that  reports  of  abuse  "screened  out"  by  DSS  would  still  have  to 
be  orally  communicated  (by  phone)  to  OFC.   Among  the  DSS  cases 
inappropriately  "screened  out"  could  be  those  I  described  earlier 
where  an  adolescent  in  a  family  day  care  home  allegedly  sexually 
abuses  a  child  being  cared  for  by  a  licensed  family  day  care 
provider.    The   agreement   further   fails   to   specify  how   the 
coordination   of   DSS-OFC   investigations   will   be   handled,   but 
merely  states  that  "trainings"  will  be  held  on  this.   However,  I 
commend  the  agencies  for  specifying  in  the  draft  agreement:   1) 
that  there  will  be  a  three  day  time  limit  on  getting  DSS  reports 
to  OFC;   2)  that  DSS  case  workers  will  be  made  available  to 
testify  in  OFC  hearings  relative  to  facility  licensing;  3)  that 
OFC  will  provide  DSS  with  its  investigative  reports  made  pursuant 
to  DSS  51As;  4)  that  DSS  material  provided  to  OFC  can  not  be  made 
available   to   anyone   other   than   OFC   employees   without   DSS 
approval;  and  5)  that  officials  of  the  two  agencies  shall  meet 
quarterly  to  evaluate  the  implementation  of  the  agreement. 

The  EOHS-promoted  agreement  between  OFC  and  DOE  which  I 
referred  to  earlier  has  some  different  features  from  the  above 
OFC-DSS  agreement.  First,  EOHS  has  commendably  developed  a 
memorandum  of  understanding  which:  1)  would  stress  the 
importance  of  OFC-DOE  coordination  in  cases  where  the  private 
Chapter  766  residential  school  may  be  or  is  closed  and  which  thus 
endangers  the  welfare  of  its  students  (a  crisis  situation  which 
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has  recently  caused  great  anxiety  and  work  to  »any  agency 
personnel);  2)  would  convene  an  interagency  task  force  to  develop 
integrated  procedures  for  the  protection  of  students  in  such 
private  schools;  and  3)  would  result  in  publication  of  a  task 
force  report  and  recommendations.  The  actual  OFC-DOE  draft 
agreement  would  provide  for:  1)  exchange  of  complaints  related 
to  student  care;  2)  development  of  criteria  (but  curiously  not 
training)  for  the  inter-agency  coordination  of  complaint 
investigations;  3)  sharing  of  all  relevant  reports  and  'advance 
schedules  of  program  visits  and  studies;  and  4)  review  and 
revision  of  relevant  agency  regulations,  including  the  OFC  Group 
Care  Regulations.  Neither  the  OFC-DSS  nor  OFC-DOE  proposed 
agreements  cover  another  problem  of  which  I  was  informed:  the 
difficulty  in  obtaining  the  release  of  hospital  records  to  OFC 
and  DSS  in  connection  with  an  institutional  abuse  case. 


B.  The  Need  for  a  Sinale  Aaency  and  Set  of  Procedures 
for  the  Investioation  of  all  Reports  of  Institutional 
Abuse  of  Children 

Among  the  experts  with  whom  I  spoke  in  connection  with  this 
report,  there  was  virtual  agreement  that  institutional  abuse  was 
so  substantially  different  from  intra-familial  abuse  that  agency 
personnel  working  on  the  latter  were  really  not  equipped  to  deal 
with  the  former.  As  people  in  OFC  know  better  than  anyone  else, 
responding  to  abuse  complaints  from  day  care  and   residential 
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facilities  is  a  highly  specialized  and  time-consuming  endeavor. 
As  of  now,  the  Commonwealth  has  many  agencies  dealing  with  these 
problems.  Each  has  a  different  methodology,  different  degrees  of 
staff  training,  etc.  Too  many  people  and  groups  involved  in  an 
abuse  investigation  can,  and  I  was  told  has,  compounded  the 
problems  and  confused  the  proper  response  in  institutional 
maltreatment  cases.  Thus,  the  developnent  of  more  interagency 
cooperation  is,  I  believe,  only  a  short-term  answer. 

There  should  be  in  the  Commonwealth  a  single  agency 
(probably  the  Office  for  Children  because  of  its  broad  facility 
licensing  authority)  with  total  responsibility  for  preventing, 
conducting  investigations  of,  and  responding  to  reports ""  of 
institutional  abuse  of  children.  Although  the  designated  agency 
could  utilize  the  help  of  staff  resources  from  other  '  agencies, 
there  should  always  be  one  consistent  set  of  people  going  out  and 
investigating  cases  under  one  set  of  guidelines.  Much  provider 
staff  time  is  now  wasted  in  responding  to  multiple  agency 
investigations  and  multiple  reports.  Likewise,  the  single 
designated  agency  could  develop  a  standardized  training  curricula 
and  staff  training  requirements  for  the  staffs  of  all  agencies 
and  providers  related  to  this  subject,  as  well  as  uniform 
provider  employment  screening  criteria. 

The    law    reform    which    creates    this    new    focused 
responsibility  should  also  clearly  make  all  staff  people  (and 
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olunteers)  in  residential  facilities  and  day  care  programs/homes 
nandated  child  abuse  reporters.  Kith  such  single  agency 
responsibility,  the  purchase  of  service  system  for  residential 
and  day  care  of  children  could  also  be  reformed  through  the 
agency's  development  of  "template"  or  "boiler  plate"  regulations 
addressing  facility  staff  screening,  training,  intake,  and  abuse 
reporting  responsibilities.  There  should  also  be  a  special 
computerized  institutional  maltreatment  registry  for  keeping 
track  of  all  reports  and  perpetrators.  That  central  registry 
should  not  be  just  for  institutional  child  abuse,  but  should  also 
include  cases  involving  institutional  abuse  of  mental  patients, 
retarded  citizens,  and  the  elderly.   I  have  been  informed  that 

•eople  prone  to  abuse  and  exploit  institutional  clients  move 
throughout  the  human  services  system,  and  we  need  new  ways  to 
protect  children  from  these  individuals. 


VI .    Concluding  Recommendations 

Earlier  in  this  report  I  suggested  that  there  was  a  need  to 
clearly  define  in  the  law  the  term  "institutional  abuse."  Those 
harms  which  can  be  committed  upon  children  should  be  specifically 
proscribed  as  both  a  cause  for  mandatory  reporting,  civil 
licensing  and  other  administrative  actions,  and  for  criminal 
prosecution  of  the  perpetrator  (as  well  as  against  the  facility 
director  and  trustees  who  knowingly  allow  such  abuse  to  occur  or 
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fail  to  .report  it).  I  would  also  give  third  parties  (including 
the  Attorney  General)  a  civil  cause  of  action  for  injunctive  and 
declaratory  relief,  as  well  as  for  damages,  where  the  responsible 
public  agencies  are  failing  to  either  investigate  or  remediate 
abuse. 

I  would  also  suggest  that  reporting  can  be  facilitated  by 
listing  all  residential  and  day  care  program  administrators, 
employees  and  volunteers,  as  well  as  all  family  day  care 
providers  and  members  of  their  household,  as  mandated  reporters 
in  the  law.  As  in  intra-f ami lial  abuse,  failure  of  an  individual 
to  report  abuse  should  be  a  misdemeanor;  immunity  from  civil  and 
criminal  suit  should  be  given  for  any  actions  related  to 
reporting  and  investigating  (as  long  as  the  reporter  is  acting  in 
good  faith);  and  there  should  be  strong  protections  (as  in  the 
Patient  Abuse  Statute)  against  all  retaliatory  job  actions  taken 
as  a  result  of  the  individual's  report  or  cooperation  in  an 
investigation. 

The  suggested  single  responsible  agency  should  also  publish 
an  annual  report  with  data  on  all  allegations  of  institutional 
maltreatment  and  their  outcomes.  That  agency  should  further 
expand  its  focus  to  assure  that  all  the  other  state  agencies  with 
responsibility  for  children  give  adequate  attention  to 
environmental  and  quality  of  care  issues;  that  all  facility 
administrators  are  supported  and  encouraged  to  self-report  abuse 
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incidents  and  self-monitor  their  facility's  compliance  with 
licensing  standards;  and  that  all  state  agency  commissioners  are 
urged  to  promote  good  treatment  of  children  in  care  through 
frequent  personal  visits  to  programs,  personal  memos,  and  other 
public  reflections  of  their  attitude  about  this  issue. 

In  'conclusion,  a  mere  focus  on  statutory  and  regulatory 
changes  will  clearly  not  be  enough.  Children  in  out-of-horoe  care 
must  be  treated  with  dignity?  the  societal  value  (and  pay)  of 
jobs  in  which'  adults  care  for  other  people's  children  must  be 
increased;  the  rates  for  provider  services  must  be  raised 
commensurate  with  the  importance  and  difficulty  of  the  work  they 
do;  and  the  overall  standards  for  residential  and  day  care  of 
children  must  be  elevated. 

As  this  report  is  being  concluded,  the  98th  Congress  has 
just  given  final  approval  to  new  federal  legislation 
(S.1003/H.R. 1904)  amending  the  federal  Child  Abuse  Prevention  and 
Treatment  Act  (42  U.S.C.  §5101  et  seq).  These  amendments  will 
for  the  first  time  make  the  federal  definition  of  "child  abuse" 
specifically  include  abuse  of  children  in  residential  and 
out-of-home  care.  For  Massachusetts  to  get  its  share  of  federal 
child  abuse  funds  under  this  amended  law,  state  officials  will 
have  to  show  that  the  Massachusetts  child  abuse  law  substantially 
complies  with  this  federal  definition.  Therefore,  this  state  is 
at  a  critical  turning  point.   Both  necessary  funding  for  child 
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protection  and  the  successful  implementation  of  the  goals  of  the 
Commission  on  Violence  Against  Children  may  depend  on  how  the 
Commonwealth  responds  to  the  problems  and  challenges  raised  in 
this  report. 
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APPENDIX 

I .     Sources  of  Law  and  Regulations  Studied 

42  U.S.C.  §5101,  et  seq»  (and  federal  implementing 
regulations  at  45  C.F.R.  $1340);  H.R. 1904/S. 1003 

Massachusetts  General  Laws,  Chapters  28A,  66A,  111,  and  119 

Chapter  288  of  the  Acts  of  1983 

Office  for  Children  Regulations,  Standards  on  Licensure  or 
Approval  of:  Agencies  Placing  Children  into  Family  Foster 
and  Group  Care;  Group  Care  Facilities  for  Children-;-  Group 
Day  Care  Centers;  Family  Day  Care  Homes 

Department  of  Social  Services  Regulations  on:  Reports  and 
Investigations  of  Alleged  Abuse  and  Neglect;  Foster  Parents 

Department  of  Social  Services  Procedures  for  Investigation 
of  Reports  of  Abuse  or  Neglect  of  a  Child  in  a  Residential 
Care  Facility  (and  appended  Suggested  General  Guidelines) 

Department  of  Youth  Services  Regulatins  on:  Room 
Confinement  of  Juveniles  Detained  by  or  Committed  to  the 
Department  of  Youth  Services;  Use  of  Mechanical  Restraints 
for  the  Control  of  Juveniles  Committed  to  or  Detained  by 
the  Department  of  Youth  Services 

Department  of  Youth  Services  Draft  Policies  on:  Reporting 
Assaults  on  and  Abuse  of  Department  Clients;  Departmental 
Use  of  Investigator 

Department  of  Mental  Health  Regulations 

Department  of  Education  Regulations  for  the  Approval  of 
Private  Special  Education  Schools  to  Serve  Publicly  Funded 
Students 

Department  of  Public  Health  Policy  Guidelines  for  Case 
Reporting  and  Investigation  (Patient  Abuse,  Mistreatment 
and  Neglect) 

Department  of  Public  Health  Regulations  on  Methodology  for 
Evaluating  Skilled  Nursing  and  Intermediate  Care  Facility 
Compliance  with  Applicable  Standards  and  Regulations 

Executive  Office  of  Human  Services  Regulations  on  Fair 
Information  Practices 
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II .   Other  Materials  Studied 

Office  for  Children  Application  Form  for  a  Certificate  to 
Operate  a  Family  Day  Care  Hone 

Massachusetts  Senate  Special  Committee  on  Mental  Health, 
Study  of  Children's  Mental  Health  Services 

Office  for  Children  Report  of  Investigation  on  Avalon 
Brookside  School  Agreement  for  the  Protection  of  Abused  and 
Neglected  Children  (between  the  Massachusetts  Department  of 
Social  Services  and  the  Massachusetts  Committee  for 
Children  and  Youth) 

Correspondence  between  EOHS  and  the  Massachusetts  Coalition 
for  Basic  Human  Needs  concerning  H.134- 

House  Bill  No.  134 

Torres  vs.  Attorney  General,  391  Mass.  1  (1984) 

Draft  Interagency  Agreements  involving  OFC,  DSS«  DOE,  and 
EOHS 

Draft  Legislation  concerning  Allegations  of  Child  Abuse  in 
Facilities  Subject  to  Licensure  or  Approval  by  the  Office 
for  Children 

Draft  Memo  to  OFC  General  Counsel  on  a  Minor's  Right  to 
Consent  (or  withhold  consent)  to  Antipsychotic  Medication 

Correspondence  involving  the  Associated  Day  Care  Services 
of  Metropolitan  Boston  and  DSS  concerning  Central  Registry 
checks  of  Family  Day  Care  Providers 

Meeting  Minutes,  Memos,  and  Discussion  Papers  of  the 
Special  Commission  on  Violence  Against  Children  and  its 
Institutional  Abuse  Working  Group 

Monthly  Reports  from  DSS  on  Chapter  288  Legislation 

Statistics  on  Institutional  Abuse  Reports  Provided  by  DSS 
and  OFC 

Paper  by  Ellen  C.  Lubell  entitled  "Proposal  to  Enact  a  Law 
~   Requiring   State   Agencies   in   Massachusetts   to   Screen 
Prospective  Child  Care  Workers  Toward  the  Prevention  of 
Sexual  Abuse  of  Children" 
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U.S.  Dept.  of  Health  and  Human  Services,  Child  Protection: 

Guidelines  for  Policy  and  Program,   Section  K  (-Guidelines 

for  the  Prevention  and  Correction  of  Child  Abuse  and 
Neglect  in  Residential  Institutions) 

Legal  Studies  and  Other  Materials  from  the  Ohio  State 
University  Institutional  Child  Protection  Project 

Protection  of  Children  in  Residential  Care;  A  Study  of 
Abuse  and  Neglect  in  Child  Care  Institutions  in  New  York 
State 

Materials  from  1982  Multiregional  Conference  on 
Institutional  Child  Abuse  and  Neglect  (Kay,  1982) 

Accreditation  Standards  on  Day  Care  Service,  Foster  Family 
Service,  Group  Home  Service,  Child  Caring  Institutions,  and 
Residential  Treatment  Centers  (Council  on  Accreditation  of 
Services  for  Families  and  Children,  Inc.) 

Program  Descriptions,  Residential  Cnild  Care  Project, 
Family  Life  Development  Center,  Cornell  University,  Ithaca, 
NY 

Selected  Unpublished  Papers  on  Institutional  Abuse  of 
children 

Materials  on  Institutional  abuse  of  children  found  in 
Publications  of  the  ABA  National  Legal  Resource  Center  for 
Child  Advocacy  and  Protection 

III.  Individuals  Providing  Information  (*Mer.ber  of  Institutional 
Abuse  Working  Group  or  Subcormitt.ee  on  Statutes  and 
Regulations ) 

♦Catherine  M.  Dunham  and  *Constance  W.  Williams,  Governor's 
Office  of  Human  Resources 

Sharon  Moriearty,  Nancy  Kaufr.an,  Mary  Kay  Leonard, 
Executive  Office  of  Human  Services 

♦Joseph  Collins,  Department  of  Social  Services 

*Ned  Loughran,  Department  of  Youth  Services 

*Mona  Bennett,  Department  of  Mental  Health 

*Bob  Kubacki,  Susan  Shields,  Fran  Barrett,  Len  Thomas, 
Office  for  Children 
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David  Roush,  Jim  Anlio*   r, 

DeP*rt"eBt  °f  **»«  HeaUh 
Susan  Way„e.  Justice  Resource  i„.tltut. 

a.—.  —  Day  care  services  of  Metropoman 

Jetta  Bernier,  Massachusetts  r    ■ 

acnusetts  Committee  on  rut* 
'Steve  Bina  Mas<Ia  *  Children  and  Youth 

usetts  Advocacy  Center 
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APPENDIX  B 


AMENDMENTS  EXPANDING  MANDATED  REPORTERS  OF  CHILD  ABUSE, 


She  (Soutmanuipaltli   nf  fHasaarl]UBpItB 


IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  EIGHTY-FOUR 


,N    ACT  REGARDING  REPORTS  OF  INSTITUTIONAL  CHILD  ABUSE. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

SECTION  1.   Section  51B  of  chapter  119  of  the  general  laws,  as  most  recently 
amended  by  chapter  288  of  the  Acts  of  1983,  is  hereby  amended  by 
adding  clauses  (9)  and  (10)  as  follows: 
/    (9)  notify  in  writing  the  Office  for  Children  by  transmitting 
to  the  Office  a  copy  of  the  report  received  under  section  fifty-one  A  and 
a  ccpy  of  the  report  prepared  under  section  fifty-one  B  if  and  when  that 
report  alleges  that  abuse  or  neglect  occurred  at  a  facility  operated  by  a 
person  subject  to  licensure  or  approval  by  the  office  for  children  under 
section  ten  of  chapter  twenty-eight  A  of  the  general  laws,  and  when  the 
department  has  substantiated  said  report.  The  department  and  the  office 
for  children  may  coordinate  their  respective  activities  conducted  under  this 
section  and  section  10(f)  of  chapter  twenty-eight  A  of  the  general  laws. 
No  provision  of  chapter  sixty-six  A,  section  one  hundred  and  thirty-five 
of  cliaptor  one  hundred  and  twelve,  sections  fiftv-one  E  and  iifty-onc  V   of: 

TE.  -  Use  ONE  side  of  paper   ONLY.   DOUBLE  SPACF.   Insert  additional  leaves,  if  necessary. 
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this  chapter,  or  any  other  provisions  of  law,  shall  prohibit  the  department 
fro*  transmitting  a  copy  of  sard  51A  and  SIB  reports  to  the  office  for 
children,  or  frxxn  conducting  coordinated  activities  and  sharing  information 
with  the  office  for  children  as  herein  provided,  or  from  having  its 
^loyees  testify  at  administrative  hearings  held  by  the  office  for  children 
in  connection  with  matters  about  which  the  department  has  provided  notice 
to  the  office  for  children  under  this  section.  The  department  and  the 
office  shall  in  particular  make  all  reasonable  efforts  to  minimize  the 
number  of  interviews  of  any  child-victim  which  may  be  necessary.  If  as  a 
result  of  any  51A  report  or  51B  investigation,  the  department  is  made 
aware  of  information  or  circumstances  indicating  a  licensing  violation  in 
any  facility  operated  by  a  person  subject  to  licensure  or  approval  by  the 
office  for  children,  the  department  shall  forthwith  notify  the  office  for 
children  of  such  information..  No  provision  of  chapter  sixty-six  A, 
sections  fifty-one  E  and  fifty-one  F  of  this  chapter,  or  any  other 
Provision  of  law  shall  prohibit  the  office  for  children  from  providing 
information  to  the  department  in  connection  with  matters  about  which  the 
department  has  provided  notice  to  tie  office  for  children  under  this  section. 

(10)  notify  in  writing  the  department  of  mental  health, 
department  of  public  health,  department  of  public  welfare,  and  department  of 
youth  services  by  transmitting  to  any  of  said  departments  a  copy  of  the 
report  received  under  section  fifty-one  A  and  a  copy  of  the  report  prepared 
under  section  fifty-one  B  if  and  when  that  report  alleges  that  abuse  or 
neglect  occurred  at  a  facility  ov.ned,  operated,  licensed  or  funded,  in  whole 
or  in  part,  by  any  of  said  departments,  and  when  the  department  of  social 
services  has  substantiated  said  report.  The  department  of  social  services 
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and  any  of  said  departments  may  coordinate  their  respective  activities 
conducted  under  this  section,  and  shall  in  particular  make  all  reasonable 
efforts  to  nunimize  the  number  of  interviews  of  any  child-victim  which 
may  be  necessary.  No  provision  of  chapter  sixty-six  A,  section  one 
hundred  and  thirty-five  of  chapter  one  hundred  and  twelve,  sections 
fifty-one  E  and  fifty-one  F  of  this  chapter,  or  any  other  provision  of  law, 
shall  prohibit  the  department  of  social  services  from  transmitting  a  copy 
of  said  51A  and  51B  reports  to  any  of  said  departments  or  from  conducting 
coordinated  activities  and  sharing  information  with  any  of  said  departments 
as  herein  provided,  or  frcm  having  its  employees  testify  at  administrative 
hearings  held  by  any  of  said  departments  in  connection  with  matters  about 
which  the  department  of  social  services  has  provided  notice  to  any  of 
said  departments  under  this  section. 

SECTION  2.  Section  10  of  chapter  28A  of  the  general  laws  is  hereby  amended 
by  adding  the  following  clause  (f ) : 

(f)  The  office  shall  promptly  investigate  and  evaluate  any 
notice  transmitted  to  the  office  by  the  department  of  social  services 
under  section  fifty-one  B  of  chapter  one  hundred  and  nineteen  of  the 
general  laws.  Such  investigation  and  evaluation  shall  determine  whether 
the  facility  being  operated  by  a  person  subject  to  licensure  under  this 
section  is  being  operated  in  compliance  with  chapter  28A  and  with  the 
rules  and  regulations  established  under  paragraph  (c)  of  this  section. 
Further,  if  during  the  course  of  any  such  investigation  and/or  licensing 
study  conducted  by  the  office,  any  agent  or  employee  of  the  office 
receives  or  discovers  information  concerning  the  occurrence  of  child  abuse 
and/or  neglect,  that  individual  shall  be  required  to  make  a  report  to  the 
department  of  social  services,  pursuant  to  the  provisions  of  chapter  one 
hundred  nineteen  section  fifty-one  A. 


D.S.S.  Draft  Regulations  on  Institutional  Abuse  and  Neglect 
(1)  Definitions. 

(a)   "Abuse"  means  the  non-accidental  commission  of 
any  act  upon  a  child  under  age  18  which  causes, 
or  create^_a_substantial  risk  of,  ^sreriqus-  physi- 
cal  or^erious^emotional  injury,  or  constitutes 
a  sexual  ortense  under  the  laws  of  the 
Commonwealth. 


*^» 


\f^  /kb^         (b)   "Institutional"  means  any  facilities  for 

^^  children,  including  but  not  limited  to  group 

homes;  residential  schools;  hospitals;  detention 
and  treatment  facilities;  family  foster  care 
homes;  group  day  care  centers;  and  family  day 
care  homes. 

(c)   "Neglect"  means  failure,  either  deliberately  or 
through  negligence  or  inability,  to  take  those 
actions  necessary  to  provide  a  child  with  mini- 
mally adequate  food,  clothing,  shelter,  educa- 
tion, medical  care,  supervision,  emotional 
stability  and  growth,  or  other  essential  care. 

(2)  To  Whom  Reported.  All  reports  of  institutional  abuse 
or  neglect  of  children  shall  be  made  to  DSS,  pursuant 
to  the  provisions  of  M.G.L.  ch.  119,  §§  51A  -  F. 

(3)  Telephone  Notice  by  DSS.   DSS  shall  notify  OFC,  DMH, 
DPW,  DOE,  or  DYS  by  telephone  in  each  instance  where 
DSS  receives  and  screens  in  a  report  alleging  that 
abuse  or  neglect  of  a  child  has  occurred  at-  a  faci- 
lity owned,  operated,  or  funded,  in  whole  or  in  part, 
by  any  of  said  departments  or  office,  or  at  a  faci- 
lity operated  by  a  person  or  entity  subject  to  licen- 
sure or  approval  by  any  of  said  departments  or 
office.   Said  telephone  notice  shall  not  divulge  any 
third  party  identifiers  (e.g.  name  of  child,  name  of 
alleged  perpetrator,  name  of  reporter,  etc.)  but 
shall  merely  notify  the  department  or  office  in 
question  of  the  existence  of  the  report. 

(4)  Accompaniment  of  DSS  Investigator.   After  notice  has 
been  provided  by  DSS  according  to  paragraph  (3)  above, 
in  any  case  involving  a  facility  owned  or  operated  by 


any  department  listed  in  paragraph  (3)  above,  where 
said  department  has  an  investigating  body  or  proce- 
dures for  instances  of  reported  abuse  or  neglect,  the 
DSS  investigator  may  be  accompanied  by  an  employee  of 
said  department  during  the  investigation  process. 
During  any  such  joint  DSS-department  investigation, 
DSS  shall  in  particular  make  all  reasonable  efforts 
to  minimize  the  number  of  interviews  of  and  trauma  to 
any  child-victim. 

(5)  Information  Sharing.   After  completion  of  its 
investigation,  DSS  shall  notify  OFC,  DMH,  DPW,  DOE, 
or  DYS  in  writing  by  transmitting  to  the  Commissioner 
or  Director  of  that  office  or  department  a  copy  of 
the  report  received  by  DSS  under  §  51A  of  chapter  119 
and  a  copy  of  the  report  prepared  by  DSS  under  S  51B 
of  chapter  119,  if  and  when  (i)  DSS  has  substantiated 
said  report,  and  (ii)  said  report  alleges  that  abuse 
or  neglect  occurred  at  a  facility  owned,  operated,  or 
funded,  in  whole  or  in  part,  by  any  of  said  depart- 
ments or  office,  or  at  a  facility  operated  by  a  per- 
son or  entity  subject  to  licensure  or  approval  by  any 
of  said  departments  or  office. 

(6)  Licensing  Violation.   If  as  a  result  of  any  51A 
report  or  51B  investigation,  DSS  is  made  aware  of 
information  or  circumstances  indicating  a  licensing 
violation  in  any  facility  operated  by  a  person  or 
entity  subject  to  licensure  or  approval  by  OFC,  DMH, 
or  DPW;  DSS  shall  forthwith  notify  said  office  or 
department  of  such  information. 

(7)  Testimony  by  DSS  Employees.   DSS  employees  shall  be 
made  available  to  testify  at  administrative  hearings 
held  by  OFC,  DMH,  DPW,  DOE,  or  DYS  in  connection  with 
matters  reported  by  DSS  to  any  of  said  departments  or 
office  pursuant  to  this  chapter  of  these 
Regulations . 

(8)  Condition  Precedent;   Interagency  Agreement.   None  of 
the  provisions  of  this  chapter  of  these  Regulations 
shall  be  operative  unless  and  until  the  department  or 
office  in  question  has  executed  an  Interagency 
Agreement  with  DSS,  which  Agreement  prohibits  any 
further  dissemination  or  distribution  of  the  51A/51B 
report  or  any  of  the  contents  thereof,  to  any  person 
or  entity  that  is  not  an  employee  of  the  office  or 
department  in  question,  without  the  express  written 
consent  of  the  DSS  Commissioner. 


(9)  Follow-Up  Actions.   After  DSS  has  provided  a  copy  of 
the  51A/51B  report  to  any  department  or  office  pur- 
suant to  paragraph  (5)  above,  the  department  or 
office  in  question  will  be  responsible  for  any 
further  action  to  insure  that  adequate  steps  have  or 
will  be  taken  to  prevent  re-occurence  of  incidents  of 
abuse  and/or  neglect  of  children  in  the  institution 
in  question.   DSS  will  maintain  the  responsibility 
for  monitoring  the  quality  of  services  for  any 
children  who  are  in  the  care  or  custody  of  DSS  and 
who  are  placed  by  DSS  at  the  institution  in  question. 


■ 
rr. 

< 


APPENDIXc 
INTERAGENCY  AGREEMENT 


(OFC-DSS) 


INTER-AGENCY  AGREEMENT 

October  1,  1984 

WHEREAS,  the  Office  for  Children  of  the  Commonwealth  of 
Massachusetts  ("OFC")  has  need  of  information  concerning  reports 
of  child  abuse  occuring  in  facilities  subject  to  the  licensure  or 
approval  of  OFC,  in  order  to  protect  the  children  of  the 
Commonwealth;  and 

WHEREAS,  the  Department  of  Social  Services  of  the 
Commonwealth  of  Massachusetts  ("DSS")  possesses  information 
concerning  reported  child  abuse  occuring  in  facilities  subject  to 
the  licensure  or  approval  of  OFC; 

THEREFORE,  this  Agreement  is  entered  into  between  the 
Office  for  Children  (OFC)  and  the  Department  of  Social  Services 
(DSS),  to  govern  the  sharing  of  information  between  OFC  and  DSS 
concerning  allegations  of  abuse  and/or  neglect  of  children  in  any 
facilities  or  programs  subject  to  the  licensure  or  approval  of 
OFC  under  M.G.L.  ch .  28A. 

It  is  hereby  agreed  that: 

(1)  DSS  shall  notify  OFC  in  writing  by  transmitting  to 
OFC  a  copy  of  any  report  received  by  DSS  under  §  51A  of  chapter 
119  and  a  copy  of  the  report  prepared  under  S  51B  of  chapter  119, 
if  and  when  (i)  that  report  alleges  that  abuse  or  neglect 
occurred  at  a  facility  operated  by  a  person  subject  to  licensure 


:  approval  by  OFC,  under  S  10  of  chapter  28A  of  the  General 
1Ws,  and  (ii)  DSS  has  substantiated  said  report. 

(2)  If  as  a  result  of  any  51A  report  or  51B 
nvestigation,  DSS  is  made  aware  of  information  or  circumstances 
ndicating  a  licensing  violation  in  any  facility  operated  by  a 
,erson  subject  to  licensure  or  approval  by  OFC,  DSS  shall 
forthwith  notify  OFC  of  such  information. 

(3)  DSS  and  OFC  may  coordinate  their  respective 
activities  conducted  under  ch.  119  SS  51A-F  (DSS)  and  ch.  28A 
S  10(f)  (OFC).  so  as  to  minimize  trauma  to  the  child(ren) 
involved  and  so  as  to  avoid  duplication  of  efforts. 

(4)  DSS  employees  shall  be  made  available  to  testify  at 
administrative  hearings  held  by  OFC  in  connection  with  matters 
reported  to  OFC  by  DSS  pursuant  to  this  Interagency  Agreement. 

(5)  OFC  shall  promptly  investigate  and  evaluate  all 

(•eports  of  alleged  and  substantiated  child  abuse  or  neglect 
transmitted  to  OFC  by  DSS  under  this  Interagency  Agreement.   Such 
investigation  and  evaluation  by  OFC  shall  determine  whether  the 
facility  in  question,  being  operated  by  a  person  subject  to 
licensure  under  M.G.L.  ch.  28A,  is  being  operated  in  compliance 
with  Chapter  28A  and  with  the  rules  and  regulations  established 
by  OFC.   Further,  if  during  the  course  of  any  such  investigation 
and/or  licensing  study  conducted  by  OFC,  any  agent  or  employee  of 
OFC  receives  or  discovers  information  concerning  the  occurence  of 
child  abuse  and/or  neglect,  that  individual  shall  be  required  to 


make  a  report  to  DSS,  pursuant  to  the  provisions  of  ch.  119  S 

51A. 

(6)  DSS  shall  instruct  its  personnel  that  in  the  case  of 

calls  alleging  abuse  and/or  neglect  that  are  screened  out  by  DSS, 

but  which  concern  programs  subject  to  the  licensure  or  approval 

of  OFC  under  M.G.L.  ch .  28A,  the  reporter  will  be  instructed  to 

call  the  nearest  licensor  of  OFC.   OFC  shall  provide  DSS  with 

listings  of  names,  phone  numbers,  and  locations  of  licensors,  and 

the  geographical  area  served  by  the  licensor.   Included  in  the 

calls  alleging  abuse  and  neglect  which  DSS  presently  screens  out, 

but  as  to  which  the  caller  will  be  instructed  to  call  OFC,  are: 

(a)  allegations  concerning  children  over  18  in 
OFC-licensed  programs  and  facilities. 

(b)  allegations  concerning  the  suPer^^°nf^ilities 
children  in  OFC-licensed  programs  and  facilities. 

(c)  allegations  of  abuse  perpetrated  by  one  child  on 
another  child  or  children  in  OFC-licensed 
programs  and  facilities. 

(7)  in  the  case  of  substantiated  51A  reports,  DSS  will 
give  OFC  copies  of  both  the  51A  and  51B  reports  within  three  (3) 
days  of  the  completion  of  the  investigation  in  non-emergency 
situations.   In  emergency  situations,  DSS  will  verbally  notify 
OFC  within  24  hours  of  the  completion  of  the  investigation  and 
will  forward  the  51A  and  51B  reports  to  OFC  within  three  (3) 
days.   These  reports  shall  be  unredacted  and  shall  include  all 
identifiers. 


. » . 
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(15)  TK-AtnSr^u  will,  fcs  fcoia*b*tr*«i'<HFC  aaG  DS9 'otft££  oo 
coordinating   activities  ua5^rr  £bla  <  XfttQVttfyeaey  r.oztK^eent, 

(9)    Vhla    ft^raaniftnt   rcay   bo   terra!  r»fit©d   by   thirty    ( 30 )    daya 
notice    by    either    party. 

(10)    07C   will    transmit    to   DSO   coplcc   of:    till    invostigot  ions 
conducted    by    OFC    pursuant    to   thlc    n^racsuiflt • 

(11>    Tho    information   trananitted   to  Oi-'C   by   D.~3    thai  I    not 
ba  disscminatd   ov   diotrlbutoJ   by  OFC  to  any  £t*r&cn  or   entity 
♦hat    la   not   an   O/C   nrcployco  viLtosut   tiro  tfXprcsu   written   ccDU'»r«t 
of    D5S. 

(12)    Tho    Deputy    Dir factor   of    ore   and   tti'-i    Deputy 
C  cicalas  loner    of    Di>5    shall    rcrct   quarterly   to   roviev   th'i   operation 
ani    tho   effectiveness   of    this   Agreement. 


Glo/ia   J.    c/ark  £Iar i/s  A.    Mateva 

'cctor,    01  f  ice    for    Children 


Comiiacionor r    Department   of 
Social   Sorviceo 


AMENDMENT  TO  OCTOBER  1,  1984 
INTER-AGENCY  AGREEMENT  BETWEEN  THE 
OFFICE  FOR  CHILDREN  AND  THE 
DEPARTMENT  OF  SOCIAL  SERVICES 


(13)  OFC  may  give  51A  and  51B  reports  and/or  information  obtained  in  51A 
or  51B  reports  which  it  receives  from  DSS  to  the  Secretary  of  Human 
Services  and  to  persons  authorized  by  him  in  the  Executive  Office  of 
Human  Services  for  the  purpose  of  monitoring  allegations  of  abuse 
and  neglect  in  day  care  facilities,  and  actions  taken  by  human 
services  agencies  to  address  such  allegations. 

(14)  The  information  transmitted  to  any  person  in  the  Executive  Office  of 
Human  Services  by  OFC  shall  not  be  disseminated  or  distributed  to  any 
person  or  entity  not  included  in  (13)  without  the  express  written 
consent  of  DSS. 


Gloria  Clark,  Director  Marie  A.  Matava,  Commissioner 

Office  for  Children  Department  of  Social  Services 


Philip  W.  Johnston,  Secretary 
Executive  Office  of  Human  Services 


APPENDIX  D 


AMENDMENT  PROVIDING  FOR  ALTERNATIVE  METHODS  OF  VICTIM 
TESTIMONY  IN  CASES  OF  CHILD  ABUSE  IN  ANY  JUDICIAL 
OR  ADMINISTRATIVE  PROCEEDING. 


(Ehr  (Enumuuuuraltl)   of  IflasBarhuBptiB 


IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  EIGHTY-FOUR 


AN     ACT  PROVIDING  FOR  ALTERNATIVE  METHODS  OF  VICTIM  TESTIMONY  IN 

CASES  OF  CHILD  ABUSE  IN  ANY  JUDICIAL  OR  ADMINISTRATIVE 
PROCEEDINGS. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled,  and  by  the 
authority  of  the  same,  as  follows 

SECTION  1.   Chapter  265  of  the  general  laws  is  hereby  amended  by  adding 
after  section  13H  the  following  new  section: - 

SECTION  131.  In  any  judicial  or  administrative  proceeding,  when  a  defendant 
has  been  charged  with  sexual  or  physical  abuse  or  assault  of  a  child,  and 
where  the  victim  is  a  person  17  years  of  age  or  less,  the  court  or  hearing 
officer  may  order  that  the  testimony  of  the  child  be  taken  in  a  room 
other  than  the  courtroom  or  hearing  room  and  be  recorded  for  later  showing 
before  the  court  and/or  the  finder  of  fact  in  the  proceeding.  Only  the  . 
judge,  hearing  officer,  attorneys  for  the  parties,  persons  necessary  to 
operate  the  recording  equipment,  and  any  person  whose  presence  would 
contribute  to  the  welfare  and  well-being  of  the  child  may  be  present  in 
the  room  with  the  child  during  his  or  her  testimony.  Examination  and 
cross-examination  shall  proceed  in  the  s^m.e  manner  as  permitted  at  the 
trial  or  proceeding. 
NOTE.  -  Use  ONE  side  of  paper  ONLY.  DOUBLESPACE.  Insert  additional  leaves,  if  necessary. 


The  persons  operating  the  equipment  shall  be  confined  to  an 
adjacent  roan  or  behind  a  screen  or  mirror  which  permits  them  to  see 
and  hear  the  child  during  his  or  her  testimony,  but  does  not  permit 
the  child  to  see  or  hear  them.  The  court  or  hearing  officer  shall 
permit  the  defendant  to  observe  and  hear  the  testimony  of  the  child 
in  person,  but  ensure  that  the  child  cannot  hear  or  see  the  defendant. 
The  court  or  hearing  officer  shall  ensure  that;  (1)  the  recording  is 
both  visual  and  aural  and  is  recorded  on  film  or  videotape  or  by  other 
electronic  means;  (2)  the  recording  equipment  was  capable  of  making  an 
accurate  recording,  the  operator  was  competent,  and  the  recording  is 
accurate  and  is  not  altered;  (3)  each  voice  on  the  recording  is 
identified;  and  (4)  each  party  is  afforded  an  opportunity  to  view  the 
recording  before  it  is  showi  in  the  courtroom  or  hearing  room. 

If  the  court  or  hearing  officer  orders  the  testimony  of  a  child 
to  be  recorded  in  this  manner,  the  child  shall  not  be  required  to  testify 
at  the  proceeding  for  which  the  testimony  was  taken,  and  the  recorded 
testimony  shall  be  used  in  lieu  cf  the  live  testimony  of  the  child. 


(Sty  ffinutmonuiralili   nf  iHasBarljusrttB 


IN 


THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  EIGHTY-FOUR 


AN  ACT  eliminating  the  requirement  of  corroboration  of  a  CHILD  VICTIM'  s 

TESTIMONY  IN  CERTAIN  ACTIONS. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

SECTION  1.   Chapter  272,  section  11  of  the  general  laws  is  hereby  amended 
by  inserting  at  the  end  of  the  sentence :- 

provided  however  that  this  provision  shall  not 
apply  to  any  case  in  which  the  victim  is  a  child 
under  18  and  in  which  the  victim' s  testimony  is 
adduced  at  trial. 


NOTE. -Use  ONE  side  of  paper   ONLY.   DOUBLESPACE.   Insert  additional  leaves,  if  necessary. 


Proposed  Legislation  Providing  for  Alternative  Methods  of  Victim 
Testimony  in  Cases  of  Child  Abuse 


When  a  defendant  has  been  charged  with  a  violation  of  sexual 
or  physical  abuse  of  a  child  under  G.L.  c.265,  §§13B,  22A,  23,  or 
24B  where  the  victim  is  a  person  17  years  of  age  or  less,  the 
court  may  on  motion  by  either  party  order  that  the  testimony  of  the 
child  be  taken  in  a  room  other  than  the  courtroom  and  be  recorded 
for  showing  in  the  courtroom  before  the  court  and  the  finder  of  fact 
in  the  proceeding.   Only  the  judge,  the  attorneys  for  the  defendant 
and  the  Commonwealth,  persons  necessary  to  operate  the  equipment, 
and  any  person  whose  presence  would  contribute  to  the  welfare  and 
well-being  of  the  child  may  be  present  in  the  room  with  the  child 
during  his  or  her  testimony.  Examination  and  cross-examination  shall 
proceed  in  the  same  manner  as  permitted  at  trial. 

The  persons  operating  the  equipment  shall  be  confined  to  an 
adjacent  room  or  behind  a  screen  or  mirror  which  permits  them  to  see 
and  hear  the  child  during  his  or  her  testimony,  but  does  not  permit 
the  child  to  see  or  hear  them.   The  court  shall  permit  the  defendant 
to  observe  and  hear  the  Testimony  of  the  child  in  person,  but  ensure 
that  the  child  cannot  hear  or  see  the  defendant.   The  court  shall 
ensure  that: 

1.  the  recording  is  both  visual  and  aural  and  is  recorded 
on  film  or  videotape  or  by  other  electronic  means; 

2.  the  recording  equipment  was  capable  of  making  an  accurate 
recording,  the  operator  was  competent,  and  the  recording 
is  accurate  and  is  not  altered; 

3.  each  voice  on  the  recording  is  identified;  and 

4.  each  party  is  afforded  an  opportunity  to  view  the 
recording  before  it  is  shown  in  the  courtroom. 

If  the  court  orders  the  Testimony  of  a  child  to  be  taken  outside 
the  courtroom,  the  child  may  not  be  required  to  testify  in  court  at 
the  proceeding  for  which  the  Testimony  was  taken,  and  the  recorded 
Testimony  shall  be  used  in  lieu  of  the  live  testimony  of  the  victim. 


Proposed  Amendment  to  G.L.  c.272,  §11  Limiting  the  Requirement  of  a 
Child  Victim's  Testimony 


Insert  at  end  of  the  sentence: 

" ,  provided  however  that  this  provision  shall  not  apply 
to  any  case  in  which  the  victim  is  a  child  under  18 
and  in  which  the  victim's  testimony  is  adduced  at 
trial." 


Uljr  (Hmnmnmnpaltlj   of  fHassarliusrtlB 


IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  EIGHTY-FOUR 


AN     ACT  EXPANDING  MANDATED  REPORTERS  OF  CHILD  ABUSE. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled,  and  by  the 
authority  of  the  same,  as  follows: 


SECTION  1.   Chapter  119,  section  51  A  of  the  general  laws  is  hereby  amended 
by  inserting  in  the  first  paragraph  after  the  words 
"firefighter  or  policeman" :- 

or  any  person  paid  to  care  for  or  work  with  a 
child  in  any  state  or  private  facility,  program 
or  heme  licensed  or  funded  by  the  state,  which 
provides  day  or  residential  services  to  children, 
and  inserting  after  the  fourth  paragraph :- 

No  facility  shall  discharge,  or  in  any  manner 
discriminate  or  retaliate  against  any  person  who 
in  good  faith  makes  such  a  report,  testifies,  or 
is  about  to  testify  in  any  proceeding  involving 
child  abuse  or  neglect.  A  facility  which  discharges, 
discriminates  or  retaliates  against  such  a  person 

NOTE.  -  Use  ONE  side  of  paper  ONLY.  DOUBLE  SPACE.   Insert  additional  leaves,  if  necessary. 


shall  be  liable  to  the  person  for  treble 
damages,  costs  and  attorney's  fees. 


<o 


Proposed  Amendment  to  G.L.  c.119,  §51A  Expanding  Mandated  Reporters  of 
Child  Abuse 


Insert  in  the  first  paragraph  after  the  words  "firefighter 
or  policeman": 

"or  any  person  paid  to  care  for  or  work  with  a  child  in  any  state 

or  private  facility,  program  or  home,   licensed  or  funded  by 

the  state, which  provides  day  or  residential  services  to  children." 


Insert  after  the  fourth  paragraph: 

"No  facility  shall  discharge,  or  in  any  manner  discriminate 
or  retaliate  against  any  person  who  in  good  faith  makes  such 
a  report,  testifies,  or  is  about  to  testify  in  any  proceeding 
involving  child  abuse  or  neglect.   A  facility  which  discharges, 
discriminates  or  retaliates  against  such  a  person  shall  be 
liable  to  the  person  for  treble  damages,  costs  and  attorney's 
fees." 


ACME 
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